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The very general and daily increasing adoption of electricity and electric 
appliances for commercial and household purposes has rendered the question of 
“Electric Wires in Streets and Highways” one of paramount importance, and, 
yet in its legal aspect the subject is iu a measure new, and the rulings of the Courts 
are meager and widely scattered, and a work dealing with the subject is peculiarly 
desirable. 

The discussion includes the rights of the public and owners of abutting land 
with respect to the occupation of city streets and country roads for the telegraph 
and telephone lines, electric light wires, and the overhead wires of the electric 
railway; also the rights of telegraph companies under the Act of Congress and at 
Common Law to stretch their wires along the railroads. The author discusses 
the underlying principles, and also gives a full account of all the cases (some of 
which have never been published in the reports), bearing directly upon the subject 
of electric wires in the streets. 

With the new demand upon the streets for so many kinds of wires, there is also 
a new question as to which has the better right to the streets, and the purpose is to 
collect and consider the cases relating to the use of the streets for electric wires. 
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The legal status of employees, before the 
law, has been very clearly defined in three 
recent decisions by federal courts. First came 
the decision of the United States Circuit 
Court at Toledo, in what is known as the 
Toledo & Ann Arbor case, to the effect that 
railroad employees can be compelled to per- 
form the service for which they are employed, 
regardless of the orders or regulations of any 
labor organization. Then followed the decis- 
ion of Judge Billings, of the United States 
Circuit Court at New Orleans, in the case of 
U. S. v. The Workingmen’s Amalgamated 
Council of New Orleans, holding that a com- 
bination to control the employment of none 
but union men, when interstate or foreign 
commerce is restrained thereby, is such a con- 
spiracy or combination as is included by the 
United States statute declaring illegal ‘‘every 
contract or combination, in the form of trust 
or otherwise, or conspiracy in restraint of 
trade,’’ etc. In that case an injunction to 
prevent the threatened boycott or conspiracy 
was granted, the court taking the position 
that labor organizations may be in themselves 
lawful, but when they are used for an unlaw- 
ful purpose they become themselves unlawful 
and may be restrained. 

The other decision was by Judge Speer of 
the United States Circuit Court at Macon, Ga. 
The case in which the decision was rendered 
arose upon an application by certain engi- 
neers, in the employ of a railroad in the hands 
of a receiver of that court, for an order re- 
quiring the receiver to sign a contract for the 
ensuing year with the Brotherhood of Loco- 
motive Engineers. While granting the order 
the court laid down very clearly and to very 
much the same effect as Judges Taft and Ricks 
of the Toledo ircuit, the duties of engineers 
as employees of the road. While conceding 
the right of an engineer to quit the service of 
the company the court held that he may 
not do so in such a manner as to injure the 
properties or impede their proper manage- 
ment. The substance of both these decisions 
is that railway employees are engaged in a 
service of public character; that the public 

VoL. 36—No. 21. 








has an interest not only in the manner in 
which they perform their duties while they 
continue in the service, but also in the time 
and circumstances under which they quit that 
employment; that railroad employees cannot 
always choose their own time and place for 
terminating the relation of employment, for 
the reason that they might quit work at a time 
and under conditions which might jeopardize 
the public interests; that their employers 
have, owing to their quasi-public character, a 
higher claim upon their service than that ex- 
isting in the case of ordinary employees, and 
that while the courts do notassume the power, 
to compel railway employees to continue their 
service to their employers against their will, 
they will undertake to compel them to per- 
form their whole duty while such relations 
continue. 


In no sense can it be said that the 
principles enunciated in any one of these 
cases are new or novel, though courts of this 
country have seldom been called upon to ap- 
ply them. The general doctrine as asserted 
by Judge Billings in the New Orleans case is 
of common law origin. Combinations which, 
through the agency of intimidation, result in 
a paralysis of industry certainly operate in 
restraint of trade and, as such, have been 
usually understood to be illegal. As a 
construction of the anti-trust law the decision 
is of special interest. That legislation, ac- 
cording to Judge Billings, interdicts combina- 
tions in restraint of trade or commerce within 
the field of its jurisdiction, without regard to 
the character of the persons who enter into 
them, and therefore interdicts combinations 
of labor as well as capital. In other words, 
the court very properly concludes that there 
may be a labor ‘‘trust’’ as well as a capital 
‘*trust,’’ within the inhibition of the statute. 

As to the other cases, the doctrine invoked 
by the courts may be new in its application, 
but it is grounded on an old principle grow- 
ing out of the quasi-public character of rail- 
road employees. The privilege of workmen 
to leave the service of a railroad when dissat- 
isfied with the situation is not denied, but it 
is insisted that they must proceed with a 
proper regard for the rights of the public and 
for the duties enjoined upon the employing 
corporation. This seems reasonable as ap- 
plied to railroad operatives, whatever room 
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there may be for doubt about the extension 
of the doctrine to other classes of workmen. 
And there certainly is a latent and sufficient 
power in our judicial system to put an end to 
the pernicious practice of boycotting the 
public for the correction of alleged private 
wrongs. 








NOTES OF RECENT DECISIONS. 


Tax Sate — REDEMPTION — RETROACTIVE 
Laws.—In State v. Fylpaa, 54 N. W. Rep. 
599, the Supreme Court of South Dakota, 
decide that the sale of lands for delinquent 
taxes under the provisions of the statute con- 
stitutes a contract between the purchaser, 
and the State, that the terms of such con- 
tract are found in the law in force at the time 
and under which the sale was made, and that 
a law materially extending the time for re- 
demption cannot legally apply to sales made 
prior to the passage of such law. 

In his Constitutional Limitation, Judge 
Cooley says: ‘‘So a law is void which ex- 
tends the time for redemption of lands sold 
on execution, or for delinquent taxes, after 
the sales have been made; for in such a case 
the contract with the purchaser, and for which 
he has paid his money, is that he shall have 
title at the time then provided by the law; 
and to extend the time for redemption is to 
alter the substance of the contract, as much 
as would be the extension of the time for 
payment of a promissory note.’’ The same 
thought is expressed by Desty in his work on 
Taxation (page 138), as follows: ‘‘So a sub- 
sequent legislature cannot extend the time 
for the redemption of lands sold for taxes.’’ 
This doctrine is fully sustained in State v. 
McDonald, 26 Minn. 145, 1 N. W. Rep. 832; 
Dikeman v. Dikeman, 11 Paige, 484; For- 
queran v. Donnally, 7 W. Va. 114; Merrill 
v. Dearing, 32 Minn. 479, 21 N. W. Rep. 
721; Hull v. State (Fla.), 11 South. Rep. 
97; Robinson v. Howe, 13 Wis. 341. 

Inreference to Gault’s Appeal, 33 Pa. St. 94, 
which is opposed to the above view and which 
is said by Judge Cooley to be the one case 
which holds that the time for redemption may 
be extended by the legislature after the sale. 
The court refers to the case of Hull 
v. State, supra, wherein the Supreme 
Court of Florida says of the Gault 
case: ‘The reasoning of this decision is not 





satisfactory to our minds.’’ The South Da- 
kota court also called attention to the fact 
that the decision of the court in the Gault 
case was greatly influenced by the peculiarity 
of their statutory proceeding under which the 
sale was made. It was made by the sheriff 
under the judgment of the court. ‘The lot 
was striken down to James Raimond by the 
sheriff on the 8d of March, 1856, but the 
sheriff’s deed was not made nor acknowledged 
until the 18th of April, 1857. Meanwhile to- 
wit, on the 13th of May, 1856, the act in 
question was passed.’’ The court held that, 
until the deed was made, the sale was still 
pending,under control of the court, and liable 
tojbe set aside. It was not a completed sale, 
and therefore no contract rights of the parties 
attached. Having so construed the effect of 
the proceeding under their statute, it was 
easy to reach the conclusion that the law 
passed intermediate the striking off of the 
lot, and the completion of the sale by deed 
did not disturb any vested rights. ‘‘We have 
no such judicial feature in our system, and 
on that account we think the case is distin- 
guishable from the one before us.”’ 





In Eastman v. Reichenbach, 20 N. Y. 
Supp. 110, decided by the Supreme Court of 
New York, it was held, that employers owning 
and using valuable trade secrets, which had 
been disclosed to employees occupying a con- 
fidential relation, would be entitled to an in- 
junction restraining said employees from 
using, or in any manner disclosing or impart- 
ing'to any one,any secret or information as to 
any processes or formulas used by the em- 
ployers in the course of their business. 

In this case the business was that of the 
manufacture of photographic supplies. The 
defendant, according to the terms of the con- 
tract of his employment, had agreed to give 
to the plaintiff the exclusive property and 
control over all discoveries and secrets. The 
defendant had organized a new company for 
the purpose of carrying on a business similar 
to that which was carried on by the plaintiff, 
and, with this in view, intended to use all or 
some of the trade secrets and discoveries 
made and owned by the plaintiff, or made by 
defendant while in the plaintiff’s employment. 
The plaintiff brought this action to restrain 
the defendant from making use of these dis- 
closures, etc. The court, in speaking of the 
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remedy, says: ‘‘Hereisa party which by 
the expenditure of vast sums of money and 
the exercise of much skill and ingenuity, has 
built up a large and prosperous business, the 
capital of which consists largely in certain in- 
ventions and discoveries made by its officers, 
servants and agents. The world at large 
knows nothing of these inventions and dis- 
coveries, because they are locked within the 
brains of those who conceived them. The 
defendants, who have been largely instru- 
mental in perfecting them, while under both 
an express and implied contract to give the 
plaintiff the benefit of their inventive genius, 
propose now to disregard their legal and 
moral obligations by creating a new estab- 
lishment, where these inventions and discov- 
eries may be employed to the plaintiff’s seri- 
ous injury. This is not legitimate competi- 
tion, which it is always the policy of the law 
to foster and encourage, but it is contra bonus 
mores, and constitutes a breach of trust, 
which a court of law, and much less a court 
of equity, should not tolerate.’’ 

This view is sustained in Salomon v. Hertz 
et al., 40 N. J. Eq. 400, as well as in Bryson 
vy. Whitehead, 1 Sim. & St. 74; but see also 
Keeler v. Taylor, 53 Pa. St. 463. 





NEGLIGENCE—RESPONDEAT SUPERIOR—L1iA- 
BILITY OF Mercuants’ ExcHance.—The rela- 
tions which a Merchants’ Exchange bears to 
its members was presented in the case of 
Warren v. Merchants’ Exchange of St.Louis, 
recently decided by the St. Louis Court of 
Appeals. This was an action by the plaint- 
iffs, members of the defendant Exchange 
against the Merehants’ Exchange of St. Louis 
to recover damages alleged to have been sus- 
tained by plaintiffs in consequence of a mis- 
take made by the clerk of what is known as 
the Call Board of the said Exchange, in not 
making a memorandum and record in writing 
of a sale of wheat made by plaintiffs to an- 
other member of the Exchange. It was held 
that the exchange does not assume for a re- 
wari the duty of conducting an auction for 
the members of its Call Board, but merely 
assumes the duty of furnishing certain facili- 
ties upon its floor to enable them to buy and 
sell with each other at auction, among these 
facilities being an auctioneer who calls the 
offers and bids, and the clerk who records 
the sales, appointed by the Exchange through 





its directors, and that unless the Exchange 
has been negligent in establishing these facili- 
ties, or more particularly in the present case, 
in the selection of a competent power to act 
as such clerk of sales,—then the rule of re- 
spondeat superior does not apply, and it is 
not answerable for the negligence of such 
clerk. 





CARRIERS OF Pass—ENGERS—CARE OF SICK 
PassENGERS AND LiaBILity FOR Torts or InN- 
SANE PasSENGER.—The two cases of Weight- 
man v. Louisville, N. O. & T. Ry. Co., 12 
South. Rep. 586, decided by the Supreme 
Court of Mississippi,and Myer v. St. Louis, I. 
& M. &S. Ry. Co., decided by the Circuit 
Court of Appeals, Eighth Circuit, involve ques- 
tions of special interest in the law pertaining 
to carriers of passengers. In the first men- 
tioned case it is held that where a railway 
company received a sick passenger, with the 
consent of the conductor of the train and the 
ticket agent, who were informed of his serious 
illness, and of the necessity of his having as- 
sistance when he should arrive at his destina- 
tion, but the conductor failed to have him 
aroused and put off there, but carried him 
thirty miles beyond, where he was put off, 
alone, at a small station, at 2 a. m., and al- 
lowed to remain there forty hours before be- 
ing returned to his destination on one of the 
company’s trains, and his illness was so in- 
creased during his exposure that he died, the 
company is liable. In the federal court case 
the following are the points decided: 


1. On trial of an action against a railroad company 
and a sleeping-car company to recover for the death 
of plaintiff’s intestate, there was proof that deceased, 
a passenger, while seated in a sleeping-car, was ap- 
proached by an insane person, who made a remark, 
overheard by the sleeping-car conductor, that “It’s a 
sad thing that they are trying to kill me, andI ama 
defenseless man,” and that shortly afterwards he 
shot deceased, thereby causing death; that such in- 
sane person was recognized by the conductor and por- 
ters of the sleeping-car as having been transported 
over the line 19 days before, at which time he was in 
chains, violent, in charge of police officers, laboring 
under a delusion of pursuit by Jews, and expressed 
regret at having no gun to protect himself. At the 
time of the shooting he was unattended, and prior 
thereto had frequently stated to a number of persons 
that he was pursued by Jews who were trying to kill 
him, and that he was defenseless. The proof further 
shows that he had a dull, heavy, and sullen look, which 
might indicate insanity, and had applied to the con- 
ductor of the train for protection. It was held, that 
the defendant railroad company had no right to refuse 
transportation ‘‘on suspicion that such person was 
dangerous to others from insanity, or any other cause . 
if such person, at the time of offering to become a pas 
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senger, was apparently harmless, and conducted him- 
self in no way different from other passengers applying 
for passagé,’”’ was reversible error, as the jury might 
fairly infer therefrom that defendant was bound 
to receive an apparently harmless passenger, though 
it knew that he was insane in fact, or had grounds of 
suspicion that by reason thereof he might’ be danger- 
ous. 

2. In such a case the degree of care imposed upon 
the carrier is the highest, and an instruction that the 
railroad company was bound to use the utmost care 
and diligence that prudent and careful men should 
have exercised is erroneous, in comparing the carrier’s 
legal obligation with any degree of care required of 
prudent men. 

3. In such a case a judgment in defendant’s favor 
should be reversed, where, after proper request, the 
court failed to properly instruct the jury as to the 
duty and obligation of defendant railway company, or 
to affirmatively instructed the jury that if the com- 
pany became chargeable, through its employees, with 
knowledge of the condition of the insane passenger, it 
had the right, and it might be its duty,to place him 
under guard or restraint, or remove him from the cars, 
if such action was necessary for the protection of the 
other passengers. , 

4. An instruction that the carrier was not obliged to 
provide guards or means of restraint or confinement, 
in anticipation of passengers becoming suddently in- 
sane, or that, if the event occurred after the passenger 
had begun his journey as an apparently sane person, 
it would be the duty of the carrier to refuse to carry 
him further than necessary to place him in charge of 
an oflicer of the law, and to use all reasonable care to 
prevent injury to passengers by him in the meantime, 
places too narrow a limit upon the power and right of 
the carrier in dealing with insane persons on its 
trains. 

5. An instruction limiting the carrier’s right to 
exercise physical restraint over, or eject, an insane per- 
son, to cases wherein the conduct of the insane per- 
son indicates that he will probably do violence tg those 
about him, does not adequately inform the jury of the 
carrier’s power and right, as a reasonable possibility 
as well as a probability of danger may require action. 

6. Nor are the carrier’s duty and obligation properly 
defined by an instruction that the law did not justify 
restraint if the insane person was neither violent in 
word or act; and the only outward indications of in- 
sanity were expressions of fear and apprehension of 
violence, as the jury might infer that no physical re- 
straint could be exercised so long as the insane person 
remained quiet. 

7. The railroad company would not be negligent, by 
reason of non-action, if its employees, exercising the 
high degree of care demanded of them, could not have 
reasonably anticipated the effect of failure to restraint, 
or eject such insane passenger. 

8. To charge the defendant railway company with 
the duty of restraint, it need not necessarily have been 
foreseen that the killing would take place unless for 
such restraint. Ifa reasonable possibility of injury to 
any of the passengers could have been foreseen, the 
obligation arose to take proper action for their pro- 
tection, although it could not be anticipated which 
one of the passengers might be injured by such insane 
person, nor whether his violence would cause death 
or not. 





ConFiict or Laws—ContTrRActT OF MARRIED 
Women.—The case of Armstrong v. Best, de- 











cided by the Supreme Court of North Caro- 
lina, is exceedingly interesting and instructive. 
It is there held that a contract made in an- 
other State by 2 citizen of North Carolina, 
under whose laws it is void because of her 


coverture, cannot be enforced in the courts of 
the latter State, though the contract was valid 
where made. We cannot do better than give 
the following from the lucid opinion of Shep- 
herd, C. J.: 


Itis well settled that the law of one State has, pro- 
prio vigore, no force or authority beyond the jurisdic- 
tion of its own courts, and that whatever effect is 
given to it by the courts of foreign countries or other 
States is the result of that international comity (more 
properly called ‘‘private international law’’) which is 
the product of modern civilization. Hornthal v. Bur- 
well, 109 N. C. 10,13 S. E. Rep. 721. It is left to each 
State or nation to say how far it will recognize this 
comity, and to what extent it will be permitted to con- 
trol its own laws.' It has, however, been very gener- 
ally settled that all matters bearing upon the 
execution, the interpretation, and the validity of a 
contract are to be determined by the law of the place 
where the contract is made, and, if valid there, it is 
valid everywhere. Taylor v. Sharp, 108 N.C. 877, 18 
S. E. Rep. 1388. An exception is maintained by some 
of the continental jurists as to the capacity of a con- 
tracting party, and they generally hold that the inca- 
pacity of the domicile attaches to and follows the 
person wherever he may go. We remarked in Taylor 
v. Sharp, supra, that this was not considered by Mr. 
Justice Story (Confl. Law, 103, 104), as the doctrine of 
the common law; and we also stated the conclusion of 
Gray, C. J., in Milliken vy. Pratt, supra, that the gen- 
eral current of the English and American authorities 
is in favor of holding that a contract which, by the law 
of the place, is recognized as lawfully made by a 
capable person, is valid everywhere, although the per- 
son would not, under the law of the domicile, be 
deemed capable of making it. The proposition, 
though denied by Dr. Wharton as to infants and 
Jemes covert (Conti. Laws, 112, 118), seems to be gen- 
erally accepted in this country, in so far as it relates 
to the enforcement of contracts in court other than 
those of the domicile. If, for example, the plaintiffs 
were suing upon the present contract in the court of 
Maryland, the defendant could not, it is thought, avail 
herself of the incapacity of her domicile, but the lex 
loci contractus would prevail. But quite a different 
question is presented when the action is brought in 
the forum of the domicile. In such a case a very im- 
portant qualification of private international law is to 
be considered; and this is, that no State or nation will 
enforce a foreign law which is contrary to its fixed 
and settled policy. In Bank v. Earle, 13 Pet. 519, 
Chief Justice Taney, speaking for the court, said: 
“The comity thus extended to other nations is no im- 
peachment of sovereignty. It is the voluntary act of 
the nation by which it is offered, and is inadmissible 
when contrary to its policy, or prejudicial to its inter- 
ests.”” To the same effect is the language of Story— 
that no State will enforce a foreign law if it be “re- 
pugnant to its policy, or prejudicial to its interests.” 
Confl. Law, 37. That this qualifying principle is ap- 
plicable to cases like the present is manifest, not only 
by reason and necessity, but also by the decisions of 
other courts. Even in Milliken v. Pratt, supra, in 
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which the lex loc. contractus is pushed to the extreme 
limit, it is suggested that where the incapacity of a 
married woman is the settled policy of the State, “‘for 
the protection of its own citizens, it could not be held 
by the courts of that State to yield tothe law of an- 
other State, in which she might undertake to con- 
tract.”” In Robinson y. Queen, 87 Tenn. 445, 118. W. 
Rep. 38, the contract was made by the feme defendant 
in Kentucky, where she resided, and under whose 
laws she was capable of contracting. An action was 
brought in Tennessee, and the court held, as we did in 
the similar case of Taylor v. Sharp, s®pra, and Wood 
vy. Wheeler, 111 N. C. 282, 16S. E. Rep. 418, that the 
plaintiff was entitled to recover. The court, however, 
said: “If this were a suit against a married woman, a 
citizen of this State, on a contract made out of the 
State, there would be much force in the insistence of 
the defendant.”” In Johnston vy. Gawtry, 11 Mo. App. 
822, it was held that where a married woman, having 
a separate estate in land in Missouri, makes a contract 
in another State, her capacity to make the contract, 
and its validity, are to be determined by the law of 
Missouri, in a suit in a Missouri court to enforce such 
contract. In Bank v. Williams, 46 Miss. 618, the con- 
tract was made in Louisiana, where it would have 
been valid against the feme defendant. The suit was 
brought in Mississippi, the place of her domicile, and 
under whose laws the contract was void by reason of 
her coverture. The opinion of the court is very elab- 
orate, and, although the special character of the 
Louisiana law is referred to, it is believed that its 
reasoning is of general application. The court said: 
“Tt is the prerogative of the sovereignty of every 
country to define the condition of its members—not 
merely its resident inhabitants, but others temporarily 
there—as to capacity and incapacity. But capacity or 
incapacity, as to acts done in a foreign country, where 
the person may be temporarily, will be recognized as 
valid or not, in the forum of his domicile, as they may 
infringe or not its interests, laws and policies.”” After 
speaking of the separate estate of the wife, and the 
statutes prescribing how it may be charged, the court, 
referring to the foreign plaintiff, says: ‘But he must 
satisfy the court that his debt was such a charge upon 
her estate, or its income, as she had the power to 
make; otherwise, it would be a violation of the tenure, 
the conditions, of her title, to allow him to subject it. 
But the creditor may say: ‘I cannot bring this debt 
within the terms defined by your law. Nevertheless, 
it was such a contract as a married woman could 
make, by the law of Louisiana. Comity requires your 
courts to treat the contract precisely as Louisiana 
would, and I demand a judgment against the wife.’ 
‘No,’ says the court, ‘you cannot get here any fruit of 
judgment. There is nothing subject to its payment, 
and our law affords no remedy against a married 
woman in any of its courts—law or equity—except 
through a property which she has, and which must be 
pointed out by the creditor. We know of no such 
thing as a personal obligation, aside from, and inde- 
pendent of, a property which may discharge it.’ ” 

In North Carolina it has been conclusively deter- 
mined that the common-law disability of a feme covert 
still obtains, and that, except in the cases provided by 
statute, her promise, as was said by Ruffin, J., is “‘as 
void as it ever was, with no power in any court to 
proceed to judgment against her in personam.” 
Dougherty v. Sprinkle, supra. The constitution and 
laws made in pursuance thereof protect her separate 
estate, and prescribe the manner in which she may 
dispose of or charge it, and the assent of the husband 
is generally necessary. This brief reference to our 








laws in respect to married women is sufficient to show 
that the enforcement of the present contract is wholly 
repugnant to our domestic policy, as well as prejudi- 
cial to the interests of our citizens. It is not pre- 
tended that the defendant has attempted to charge her 
separate estate in any manner provided by our laws; 
and to hold that she may subject it to execution upon 
apersonal judgment, by reason of a promise made 
during a short visit to another State, or, as in this case, 
by a simple order for goods, would afford an easy 
method of charging her property, in contravention of 
the public policy and laws of the domicile. It is 
further to be observed that in North Carolina, as a 
general rule, the written assent of the husband is nec- 
essary in order to give any effect whatever to her ob- 
ligations, yet this wholesome provision may easily be 
evaded, even in the very presence of the husband, and 
despite his protest, by a simple correspondence by the 
wife with parties in another State, which may tech- 
nically amount to a foreign contract. In this way she 
could indirectly dispose of or charge all of her real or 
personal property, entirely freed from the restraint of 
her husband, or the methods prescribed by the /ex ret 
situs. We cannot assent to the proposition that a for- 
eign law thus introduced, and so utterly subversive of 
the laws regulating a large amount of property within 
the limits of this State, will be recognized and en- 
forced by our courts. The courts of our State have 
perfect jurisdiction over all personal and real property 
within its limits, belonging to the wife; and if our 
laws in respect to the manner in which it may be 
charged conflict with those of another State, it cannot 
be made a question in our own courts as to which shall 
prevail. Itis certainly competent for any State to 
adopt laws to protect its own property, as well as to 
regulate it; and “no nation,” says Story, ‘‘will suffer 
the laws of another to interfere with her own, to the 
injury of her citizens. That whether they door not 
must depend on the condition of the country in which 
the foreign law is sought to be enforced, the particu 
lar nature of her legislation, her policy, and the char- 
acter of her institutions. . . That whenever a 
doubt does exist the court which decides will prefer 
the laws of its own country to that of the stranger.” 
Confl. Law, 28. 





LotrERY—Girt ENTERPRISE.—In Cross v. 
People, decided by the Supreme Court of 
Colorado, it was held that the gratuitous dis- 
tribution of business cards to all persons call- 
ing or writing for the same, whether they 
purchase goods from the donor or not, which 
entitle the holders to a chance in a piano, to 
be disposed of as the holders may elect, is 
not a ‘“‘lottery or gift enterprise,’’ since no 
valuable consideration need be paid directly 
or indirectly for a chance to draw the prize. 
The court said: 

The term “lottery” is said to have no technical sig- 
nification in the law, but to ascertain its meaning we 
are to consult the common usage of the language. The 
definition given by Worcester is: ‘A distribution of 
prizes and blanks by chance; a game of hazard in 
which small sums are ventured for the chance of ob- 
taining a larger value.” Bishop defines a lottery as “‘a 
scheme by which, on one’s paying money or some 
other thing of value, he obtains the contingent right 
to have something of greater value, if an appeal to 
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chance, by lot or otherwise, under the direction of 
the manager of the scheme, should decide in his 
favor.” Bish. Stat. Crimes, § 952. The accepted doc- 
trine by the Court of Appeals of New York is that 
given by Folger, J., in Hull v. Ruggles, 56 N. Y. 424: 
‘*Where a pecuniary consideration is paid, and it is to 
be determined by lot or chance, according to some 
scheme held out to the public, what and how much 
he who pays the money is to receive for it, that is a 
lottery.”’? It may be accepted as the result of the ad- 
judicated cases that a valuable consideration must be 
paid, directly or indirectly, for a chance to draw a 
prize by lot, to bring the transaction within the class 
of lotteries or gift enterprises that the law prohibits 
as criminal. Buckalew v. State, 62 Ala. 334; State v. 
Bryant, 74 N. C. 207; Com. v. Wright, 50 Am. Rep. 
306; State v. Clarke, 66 Am. Dec. 725; State v. Shorts, 
90 Id. 668; Wilkinson y. Gill, 30 Am. Rep. 264; Gov- 
ernors v. Art Union, 7 N. Y. 228; State v. Mumford, 
73 Mo. 647; Hull v. Ruggles, 56 N. Y. 424; Thomas v. 
People, 59 Ill. 160; U. S.v. Olney, 1 Deady, 461; Yel- 
lowstone Kit v. State (Ala.),7 South. Rep. 338. The 
gratuitous distribution of property by lot or chance, 
if not resorted to as a device to evade the law, and no 
consideration is derived, directly or indirectly, from 
the party receiving the chance, does not constitute the 
offense. In such case the party receiving the chance 
is not induced to hazard money with the hope of ob- 
taining a larger value, or to part with his money at 
all; and the spirit of gambling is in no way cultivated 
or stimulated, which is the essential evil of lotteries, 
and which our statute is enacted to prevent. * ° 
While it is admitted that Charles Linton purchased 
goods to the amount of one dollar at their store, and 
received one of these cards, it is admitted that such 
purchase, or any purchase of goods, was nota con- 
dition upon which the card was delivered. The fact 
that such cards or chances were given away to induce 
persons to visit their store with the expectation that 
they might purchase goods, and thereby increase 
their trade, is a benefit too remote to constitute a 
consideration for the chances. Persons holding these 
cards, although not present, were, equally with those 
visiting their store, entitled to draw the prize. The 
element of gambling that is necessary to constitute 
thislottery within the purview ofthe statute, to-wit, 
the paying of money, directly or indirectly, for the 
chance of drawing the piano, is lacking, and the 
transaction did not-constitute a violation of the 
statute. 





ASSAULT AND BaTTERY—STUDENTS’ ‘‘RusH.”’ 
—In Markley v. Whitman, 54 N. W. Rep. 763, 
decided by the Supreme Court of Michigan, 
it was held that where students engage in a 
game of ‘‘rush,’’by which they form in a line, 
each one in the rear pushing the one in ad- 
vance of him, and so on through the line un- 
til the one to be ‘‘rushed,’’ and who is igno- 
rant of what is coming, is rushed upon by the 
one in his rear, the game is a dangerous one, 


and the student who is rushed upon and in- | 


jures an unsuspecting fellow-student, who is 
not participating in the play, is guilty of an 
assault, and liable for damages; and that it 
is no defense that he was pushed by the others, 
or that he did not anticipate the consequences, 








or that the person injured was a fellow-stu- 
dent, and not a stranger. The court said in 
part: 


The errors relied upon relate principally to the 
charge of the court. It was claimed on the trial in 
the court below: (1) that the push against the plaint- 
tiff was not an assault, and therefore not actionable; 
(2) that it was a pure accident; (3) that it was 
not a dangerous game, and the results which followed 
from the a could not have been anticipated; (4 
that the defendant only put himselfin a position ready 
to be pushed if the spirit of frolic should be entered 
into by those behind him, and his rush upon the 
plaintiff was neither invited nor approved; (5) that 
there was no unlawful intent to injure the plaintiff. 
It is insisted that the court below, in its charge, en- 
tirely ignored the claim of the defendant made on the 
trial; and also that the plaintiff was one of the schoo] 
fellows, and stood in a different position to the de- 
fendant than would a stranger. The court instructed 
the jury substantially that, if the plaintiff was par- 
ticipating in the play, or in any way contributed to 
the injury, he could not recover; that to entitle 
the plaintiff to recover he must show by a prepon- 
derance of evidence that the game was a dangerous one, 
and that the injury was occasioned by the push given 
by the defendant; and that the defendant willfully 
pushed the plaintiff, or was voluntarily engaged in 
the game, which must be found to be dangerous, 
and one reasonably calculated to be dangerous to 
innocent persons lawfully traveling along the sidewalk 
upon which the play was conducted. The court be- 
low further instructed the jury as follows: “If the 
game in question was a dangerous one toindulge in on 
the street and at the time in question, and if the de- 
fendant was voluntarily engaged in such play at the 
time of the accident, and if the plaintiff was not par- 
ticipating in such sport, and was not guilty of conduct 
which in any way contributed to the injury, but on 
the contrary was lawfully traveling on the sidewalk 
and in the exercise of reasonable care,and if the defend- 
ant, while so playing, pushed the plaintiff, and injured 
him, he isliable; and in such case it is no excuse for 
him to say that he himself was pushed against the 
plaintiff by some other boy.”? This charge fully pro- 
tected the rights of the defendant and was as favor- 
able to him as the facts of the case warranted. In 
fact, on the trial it was little in dispute that the injury 
occurred exactly as the plaintiff claimed. He was 
peaceably walking along the street, and had no intima- 
tion that he was to be “‘rushed.’’ He was not participa- 
ting in the game, and, if his testimony is true, never 
had taken part init,and on that occasion was not antic- 
ipating that he was the victim selected to be rushed. 
It was an assault upon him, and the court correctly 
stated the rules of law applicable to the case; at least 
the defendant had no reason to complain. It is evident 
that the defendant was one of those engaged in the 
game, which, upon a bare statement of the manner in 
which it is to be played, must be regarded as dan- 
gerous. He voluntarily engaged in it, and his conduct 
occasioned the injury. It was unlawful to “‘rush” the 
plaintiff under the circumstances shown, and the de- 
fendant must be held responsible for the consequences 
which followed. It may be,and probably is, true that 
those taking part in it did not anticipate the injurious 
effects upon the plaintiff; but that does not lessen the 
plaintiff’s pain and suffering, or make the act less un- 
lawful. The plaintiff, while passing along the street, 
and not engaged in the sport, had the same right to be 
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protected from such an assault as astranger would 
have had, and the assault upon him was as unlawful 
as it would have been upon a stranger. 








JURY OF LESS OR MORE THAN 
TWELVE. 


i. 

In the trial of civil cases, as well as of 
criminal offenses, it not infrequently happens 
that a juror falls sick or is withdrawn, 
and the trial proceeds with a jury of eleven 
men; while sometimes even a less number 
tries the case by consent. It is sometimes 
found that there is an extra juror beyond the 
customary twelve. Under these circum- 
stances, various questions of interest and im- 
portance to members of the legal profession 
come up for determination. The conclusions 
reached by the courts in such instances show 
considerable diversity of view, and form a fit 
subject for succinct survey in a periodical, 
not only on this account, but also from the 
need of supplementing current publications 
which deal with the matter as it stood from 
half a dozen to a dozen years ago. 

Requirement of Twelve Persons for Petit 
Jury.—At common law a petit jury consists 
of neither more or less than twelve mén.! 
A verdict by a jury of eleven men or less is 
therefore error, for which the judgment will 
be reversed.? So it is still the general doc- 
trine in criminal trials, at least for offenses of 
a higher grade than misdemeanors, that there 
must be a jury of twelve men, and that it is 
beyond the power of the accused to waive 
this requirement.?* ' 

12 Hale, Pl. Cr. 161; Bac. Abr. Juries, A.; 1 Chitty, 
Crim. Law, 505; Norval v. Rice, 2 Wis. 22, 26, 29, fully 
reviewing authorities on subject, and quoting, besides 
preceding authorities, 3 Co. Litt. ch. 9; Crabb’s Hist. 
Law, ch. 9, p. 124; 3 Blackst. Com. 351; and Woodison 
Lect. p. 199. See also State v. Mansfield, 41 Mo. 470, 
475; Territory v. Ah Wah, 4 Mont. 149, 171, s. c., 47 
Am. Rep. 341; People v. Lane, 6 Abb. Pr. (N. 8S.) 105, 
120; Cancemi v. People, 18 N. Y. 128, 135. 

2 See Dixon v. Richards, 2 How. (Miss.) 771; 1 
Chitty, Crim. Law, 505; 2-Hale, Pl. Cr. 161; May v. 
Milwaukee, ete. Ry. Co., 3 Wis. 219, 220; Carpenter v. 
State, 4 How. (Miss.) 163, 167, s. c., 34 Am. Dee. 116, 
118; Jackson vy. State, 6 Blackf. 461; Brown v. State, 8 
Blackf. 561; Allen v. State, 54 Ind. 461, 462. 

8 See Territory v. Ah Wah, 4 Mont. 149, 168, s. C., 
47 Am. Rep. 341; Cancemi v. People, 18 N. Y. 128, 135; 
State v. Mansfield, 41 Mo. 479, 475; Commonwealth v. 
Shaw, 7 Am. L. Reg. 289, 291. But see State v. Sackett, 
39 Minn. 69; State v. Kaufman, 51 Iowa, 578, s. c , 83 
Am. Rep. 148, 149. The subject of the waiver of a full 
jury in criminal cases has been discussed in an article 
by the present writer in 12 Crim. Law Mag. 12, which 
will be later summarized. 














Constitutional Provisions as Affecting Re- 
quirement.—Provisions in the constitutions of 
various States, to the effect that the right of 
trial by jury shall remain inviolate,‘ are con- 
strued to refer to a jury according to the com- 
mon law, to be composed of twelve persons.° 
The general doctrine on this subject is that 
constitutional provisions, securing the right 
of trial by jury, mean a jury of twelve men, 
according to the known technical meaning of 
the term.® Of course there can be no ques- 
tion where the State constitution expressly 
requires a jury of twelve persons.’ But even 
where the constitution is silent as to the num- 
ber, as well as the qualifications of jurors, the 
number twelve, as known at common law, is 
regarded as contemplated by the constitu- 
tion. The constitutions of various States, 
however, expressly authorize a jury of less 
than twelve in particular classes of cases or 
courts, or under special circumstances.’ Yet 


4 See full c‘iscussion of provisions in State v. Me- 
Clean, 11 Nev. 39, 44. 

5 Gibson v. State, 16 Fla. 291,300; People v. Justices, 
74 N. Y. 406, 407; Cruger v. Hudson, etc. R. Co., 12 N. 
Y. 190, 198; Cancemi v. People, 18 N. Y. 128, 135; Peo- 
ple v. Kennedy, 2 Park. Crim. Rep. 312, 317; Work v. 
State, 2 Ohio St. 296, 301, 306, s.c., 59 Am. Dee. 671; 
Norval v. Rice, 2 Wis. 22, 25, 29. 

6 See State v.. Cox, 8 Ark. 436, 487; Opinion of Jus- 
tices, 41 N. H. 550-52. Thus, in Alabama, it is said of 
felonies punishable by death or by confinement in the 
penitentiary, that in “the trial of such offenses the 
fundamental law of the State secures and guarantees 
to the accused atrial by jury. The common law import 
of the word jury is twelve men, sworn and charged 
according to law, and this is the force of the word 
as used in our constitutions.’’ Brazier v. The State, 
44 Ala. 387, 392, citing various authorities on the sub- 
ject, and Const. Ala. 1867, art. 1, § 13. Consult also 
Smith v. Atlantic, etc. R. Co., 25 Ohio St. 91, 102; Peo- 
ple v. Justices, 74 N. Y. 406, 407; Wynehamer v. Peo- 
ple, 138 N. Y. 378, 427; May v. Milwaukee, etc. R. Co., 
3 Wis. 219, 220; Lamb v. Lane, 4 Ohio St. 167, 177. 

7 Thus, in Texas, under the provisions that ‘petit 
juries in the district court shall be composed of twelve 
men” (Tex. Const. art. 5, § 13), a conviction for a 
crime on atrial in the district court, before a jury of 
six, must be set aside. Jester v. State, 26 Tex. App. 
369. 
8 Byrd v. State, 1 How. (Miss.) 163, 177; Carpenter 
v. State, 4 How. (Miss.) 163, 166, s. c., 34 Am. Dec. 
116, 117. 

9 It appears (from an article on Jury and Jury Trial 
in12 Am. & Eng. Encycl. of Law, 319), that the legis- 
lature may,in civil cases, authorize a trial by a jury of 
less than. twelve: men, under the constitutions of Colo- 
rado (art. 2, § 23), Florida (art. 6, § 12), Louisiana 
(Sec. 116), and Michigan (art. 4, § 46), and in inferior 
courts by the constitutions of Georgia, Illinois, Iowa, 
Missouri, Nebraska, North Carolina, Texas and West 
Virginia; while in civil suits involving less than $50, 
the trial may be by a jury of six men, under the con- 
stitution of New Jersey; and (in civil actions and cases 















438 


CENTRAL LAW JOURNAL. 


No. 21 








where the constitution provides that ‘‘the 
right of trial by jury shall remain,’’ even a 
provision that ‘‘the legislature may authorize 
a trial by jury of a less number than twelve 
men,’’ though it gives the legislature author- 
ity to fix a certain definite number less than 
twelve which shall constitute a jury does not 
authorize a delegation of power involved in 
making provisions for contingencies in which 
a jury may consist of less than twelve in the 
discretion of the trial court.'° 

Jury of Less than Twelve in Justices and 
Inferior Courts.—Wherever facts are to be 
found in any proceeding, in which a jury was 
not required by the common law, a jury of 


of misdemeanor) the parties may agree on a jury of 
less than twelve in California. See, to same effect, 
Stimson’s Am. Stat. Law, p. 16,§73(D). From the 
first supplement to that work (p. 2), it further ap- 
pears that in Connecticut, by statute, ajury of six men 
is allowed in cases involving $20, but not more than 
$100. South Carolina is included in the list of States 
purporting to cover those where less than twelve can 
try criminal cases in courts not of record, or inferior 
courts. 1 Thomp. Trials, § 3. The list given seems 
to include States just mentioned as those where less 
than full jury may be allowedin civil cases. See, as to 
jury of less than twelve in particular courts or cases, 
Helvenstine v. Yantis, 88 Ky. 695, 697; Grant v. State, 
15S. E. Rep. (Ga.) 488, 489; Kneeland v. State, 62 Ga. 
395, 397-98; People v. Lane, 55 Barb. 168, 170, s. c., 16 
Abb. Pr. (N. S.) 105, 120; Knight v. Campbell, 62 Barb. 
16, 20; Wynehamer v. People, 13 N. Y. 378, 427 (per A. 
S. Johnson, J.); Kreuchi v. Dehler, 50 Ill. 176, 178; 
Petition of Ferries, 103 Ill. 367, 374; City of Kansas v. 
Hill, 80 Mo. 523, 584-85; Vaughan v. Scade, 30 Mo. 600, 
603;, May v. Milwaukee, etc. Ry. Co., 3 Wis. 219, 220; 
Millett v. Hayward, 1 Wis. 401, -409; Scott v. Russell, 
39 Mo. 407, 409, 410; Brown v. Hannibal, etc. R. R. Co., 
37 Mo. 298, 299; Henning v. Hannibal,etc. R. R. Co., 35 
Mo. 408, 409; Foster v. Kirby, 31 Mo. 496, 498. An act 
creating a city court is not unconstitutional because it 
allows a panel of eighteen jurors from which the par- 
ties were to strike until ajury of twelve was selected 
from such panel, to try the case, in civil causes. Con- 
yers v. Graham, 81 Ga. 615, 619. 

10 This is the view taken in Michigan (under Const. 
art. 6, § 27, and art. 4, § 46), of the Act of 1861, § 1, 
which provides that after the impanelling of a jury, if 
from any of the cause any of the jurors shall be un- 
able to attend, the court may enter that fact on their 
journal or docket, setting forth the cause of such ina- 
bility, and the proceeding shall then continue in the 
same manner and with the same effect as if the whole 
panel were present, provided that the number of 
jurors so absent shall not be greater than three, in a 
jury of twelve. McRae v. Grand Rapids, etc. Ry. Co., 
36 Cent. L. J. 71. In holding this statute unconstitu- 
tional, the court quotes, as to the preservation of the 
right of trial by jury in general, Taber vy. Cook, 15 
Mich. 322; Hill v. People, 16 Mich. 351; Van Sickle vy. 
Kellogg, 19 Mich. 49; Underwood y. People, 32 Mich. 1; 
Swart v. Kimball, 43 Mich. 443; and Work v. State, 2 
Ohio St. 296; and distinguishes, as to the jury of more 
than twelve, Muirhead v. Evans, 6 Exch. 447; Bullard 
v. State, 88 Tex. 504; and Davis v. State, 9 Tex. App. 
634. 








any number may be authorized, within the 
discretion of the legislative body. There can 
therefore be no doubt of the constitutionality 
of an act allowing juries before justices of 
the peace to be composed of six men." So 
in general it is within the power of the people, 
in framing the fundamental law, to provide 
that a jury should consist of six in inferior 
courts, and that such’ courts should try in- 
ferior offenses, leaving the way open toa 
jury of twelve, by appeal.” Even where no 
such express authority is given in the consti- 
tion, but there is merely a general provision 
such as one declaring ‘‘that the trial by jury 
in all cases in which it has been heretofore 
used shall remain inviolate forever,’’ the com- 
‘mon law jury of twelve men is not required in 
an inferior court like one for the trial of petty 
offenses." NatHan Newmark. 


ll Juries did not belong to these courts at the common 
law, and so long as there is provision for an appeal 
from their determinations to common law courts, it is 
clear no onstitutional objections can arise, whether 
facts are found by the magistrate or by the aid of a 
jury of any number of men. See opinion by Ranney, 
J., for the court in Work y. State, 2 Ohio St. 296, at p. 
308, Ss. c., 59 Am. Dec. 671, 676-77. See also, to like 
effect, Bryan v. State, 4 Iowa, 349, 554; State v. Benecke, 
9 Iowa, 203, 207; Warner v. Railroad Co., 31 Ohio St. 
265, 268; Norton v. McLeary, 8 Ohio St. 205, 208; Peo- 
ple v. Lane, 6 Abb. Pr. (N. S.) 105, 125; Knight v. 
Campbell, 62 Barb. 16, 20, e¢ seg., preferring Dawson 
v. Horan, 51 Barb. 459, 466, to Baxter v. Putney, 37 
How. Pr. 140, 148; 1 Thomp. Trials, § 3, note. The 
general doctrine that constitutional provisions pre- 
serving jury trials do not apply to such tribunals as 
justice’s courts, is sustained by Emerick v. Harris, 1 
Binn. 416, 424. As to waiver of jury in criminal cases 
in justice’s courts, see Ward v. People, 30 Mich. 116, 
117. 

12 Woodward, J., for the court, in State v. Benecke, 
9 Iowa, 203, at p. 207. 

13 People v. Justices, 74 N. Y. 406, 407-8. See also, 
People v. Clark, 23 Hun, 374, 375, 377, and cases re- 
viewed. So ajury formed before a recorder’s court, 
under a special statute, does not fall under a consti- 
tutional clause with respect to an impartial trial by a 
jury of the vicinage. State v. Guttierrez, 15 La. Ann. 
190, 192, as to former jury of three shareholders to try 
offense of selling liquor to slaves. See also, as indicat- 
ing allowance of jury of five for petty offenses, State 
v. Demochet, 40 La. Ann. 205, following State v. Ever- 
age, 33 La. Ann. 120. 








MORTGAGE — FORECLOSURE — SALE — CHILL- 
ING THE SALE. 


— 


HERNDON V. GIBSON. 





Supreme Court of South Carolina, February 17, 1893. 
Where a mortgagor at the sale of the mortgaged 


premises, publicly announced that she intended to 
bid, that she was a widow dependent upon such prem. 
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ises for a support, and requested that no one bid 
against her, free competition was thereby prevented 
and a sale to her should be set aside. 


Pork, J.: The plaintiff obtained a judgment 
foreclosing a mortgage, executed by the defend- 
ant Mrs. Gibson to secure a sum of money bor- 
rowed by her from the endowment fund of Adger 
College, on a track of land of some 250 acres in 
Oconee county, in this State. The debt in judg- 
ment was $770.01, and costs, $51.05. At the sale 
of the mortgaged premises by the master for 
Oconee county the defendant Mrs. Gibson pub- 
licly announced that it was her intention to bid 
at such sale; that she was a widow dependent 
upon such premises for a support, and requested 
thatno one would bid against her. Such action 
on her part prevented two persons, who attended 
such sale to bid for the same, from bidding, one 
of whom was willing to give $300 therefor. Mrs. 
Gibson, the defendant, bid $100. There was no 
other bidder. The same was knocked down 
to her as the highest bidder. Immediately there- 
after she induced the defendant Mrs. Biemann 
to advance the $100, which was paid to 
the master, with the request that title should 
be made to Mrs. Biemann, who had agreed 
with Mrs. Gibson to hold the title to se- 
cure the loan of the $100. Thereafter, and very 
soon, the plaintiff, as receiver of the Adger 
College, obtained leave of the court to bring an 
action to set aside such sale, upon the ground 
that the conduct of Mrs. Gibson, the defendant 
in the foreclosure action, had chilled the sale, 
and prevented a fair competition, alleging that 
the property was worth about $1,000. He not 
only alleged the foregoing facts, but suggested 
that the defendant Mrs. Biemann had partici- 
pated in the conduct of Mrs. Gibson. The mat- 
ter came on to be heard by Judge Fraser, on 
the pleadings and affidavits. It should be stated 
that Mrs. Biemann denied any and all knowledge 
of the matters herein referred to, and that Mrs. 
Gibson exonerated her from any participation 
therein. The other defendant, Holleman, is mas- 
ter for Oconee county, and is included as a party 
to prevent a deed to the premises being executed 
by him to Mrs. Biemann. The decree of the cir- 
cuit judge dismissed the complaint, thereby deny- 
ing the prayer of the plaintiff for any relief. In 
his decree he finds the property worth $1,000; 
that Mrs. Gibson did use the language attributed 
to her at the sale, but held that she told the truth 
when she stated that she was a widow, depend- 
ent upon these lands for a support, and did not 
wish any one to bid against her, and so requested ; 
that therefore she was guilty of no fraud, as she 
concealed nothing, nor did she misrepresent any- 
thing. From this decree the plaintiff has ap- 
pealed, upon four grounds. The decree and 
grounds of appeal should appear in the report of 
the case. 

We cannot agree with the circuit judge. Under 
the laws of this State, fraud in the concealment 
or misrepresentation of facts is not the only fact 








which will vitiate a public salé. Anything by a 
party in interest that chills the sale—prevents 
free competition amongst the bidders—will, on 
complaint, cause such a sale to be set aside. Car- 
son v. Law, 2 Rich. Eq. 296, is an apt illustration 
of this principle of our laws. In this last-men- 
tioned case, when the bidder offered $1,000 for a 
lot of nine negro slaves, announcing when he did 
so that it was his purpose to send them as a gift 
to the wife and children of the defendant in exe- 
cution, his bid was the only bid. He paid the 
purchase money, and sent the slaves to the wife 
and children of the defendant in execution. He, 
therefore, told the truth. He concealed nothing. 
He misrepresented nothing. His conduct was 
generous. Yet the court of last resort in this 
State set the sale aside. Thatit isa principle 
ingrafted upon our laws that at public 
sales fair competition must exist is too long 
and firmly’ settled by our decisions to 
need comment. Hamilton v. Hamilton, Jd. 355; 
Martin v. Evans, Id. 368; Dudley v. Odom, 5 S. 
G.131; Barrett v. Bath Paper Co.,13 8. C. 128. It 
follows, therefore, that the circuit judge was in 
error. 


Nore.—The doctrine announced in the principal 
case seems to be supported by ample authority. A 
sale will be set aside where a person desirious of pur- 
chasing prevents others by his improper conduct from 
bidding against him, as where the purchaser chilled 
the sale by an appeal upon the sympathies of those 
present, or where he engaged a well-known agent of 
the vendor to bid for him, the bidder being mistaken 
fora puffer. The fraud must, however, be clearly 
shown. The following authorities sustain the propo- 
sition: Abbey v. Dewey, 35 Pa. St. 413; Sharp v. 
Long, 28 Pa. St. 433; Dick v. Lindsay, 2 Grant Cases 
(Pa.), 431; Hamilton v. Hamiltoa, 2 Rich. Eq. (S. Car.) 
355; Crutchfield v. Thurman, 4 Bush (Ky.), 498; Fos- 
ter v. Pugh, 12 Sm. & M. (Miss.) 416; Mapps v. Sharpe, 
32 Ill. 18; Benz v. Hines, 3 Kan. 390; Dale vy. Shirley, 
5 B. Mon. (Ky.) 492; Griffith v. Judge, 49 Mo. 536; 
Swofford v. Garmon, 51 Miss. 348; Barrett v. Bath 
Paper Co., 18 S. Car. 128; Underwood v. MeVeigh, 23 
Gratt. (Va.) 409; Baents v. Cole, 7 Blackf. (Ind.) 265, 
Ss. C., 41 Amer. Dec. 226; Plaster v. Burger, 5 Ind. 234; 
Gilbert v. Carter, 10 Ind. 17; Bethel v. Sharp, 25 Ill. 
173; Vantrees v. Hyatt, 5 Ind. 487. In Woody v. Smith, 
65 N. C. 116, it was held that where, at the public sale 
of the personal property of an intestate, the widow 
purchases many articles at a nominal price, the by- 
standers refusing to bid against her, the sale will not 
be void if the auctioneer conducted the sale 
fairly, after due notice, and without conniv- 
ance by the widow. Agreements not to bid ata 
public auction are in general void, as against public 
policy and leading to fraud and vitiate the sale; but 
this rule extends only to combinations having for 
their object to stifle fair competition, with the design 
of purchasing at a price less than the fair value of the 
property. 1 Amer. & Eng. Ency. of Law, p. 997; 
James v. Fulcrod, 5 Tex. 512; Thompson v. Davies, 13. 
Johns. 112; Armstrong v. Toler, 11 Wheat. 258; Cro- 
zier v. Carr, 11 Tex. 376; Allen v. Stephanus, 18 Tex. 
670; Gardiner v. Morse, 25 Me. 140; Hook v. Turner, 
22 Mo. 383; Mills v. Mills, 40 N. Y. 546; Kerwer v. 
Allen, 31 Iowa, 578; Brown v. Hogle, 30 Ill. 119; Nat. 
Bank v. Sprague, 20 N. J. Eq. 1591. The attempt to 
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prevent competition must be successful to avoid the 
sale. The attempt alone will not be sufficient. Haynes 


v. Crutchfield, 7 Ala. 189; Gilbert v. Carter, 10 Ind. 16; 


Buckley v. Briggs, 30 Mo. 452. 








BOOK REVIEWS. 


FINCH’s DIGEST OF INSURANCE CASES. 

This neatly bound volume of over two hundred 
pages embraces the head-notes, alphabetically ar- 
ranged as to subjects of all the decisions of the Su- 
preme and Circuit Courts of the United States, of the 
supreme and appellate courts of the various States 
and foreign countries, upon disputed points in fire, 
life, marine, accident and assessment insurance and 
affecting fraternal benefit orders, for the year ending 
Oct., 1892. It has also references to annotated insur- 
ance cases in law journals. The editor is Mr. John A. 
Finch of the Indianapolis bar, whose familiarity with 
insurance law well qualifies him for the task. The 
book is well prepared and will be found valuable to 
those interested in the subject. The work was form- 
erly published by the Rough Notes Co. Its present 
publisher is the Bowen-Merrill Co , Indianapolis. 


JARMAN ON WILLS. 

This work—the sixth American edition, was origin- 
ally published in 1843, and has had a number of edi- 
tions both in England and in this country. The pres- 
ent edition is printed from advance sheets of the fifth 
English edition furnished by the London publishers, 
with the addition of notes, not infrequently in the 
way of monographs of the American law. These 
notes are in double columns. The English text and 
notes are left intact, the notes added being kept sepa- 
rate entirely from the English work. The work as 
now printed, English and American, is done under the 
new International Copyright Law of this country. It 
is sufficient to remark as to the merits of this great 
work that it has, since its first appearance, enjoyed 
the distinction of being the standard and authoritative 
work upon the subject of wills, and that the notes ad- 
ded by the American editor, Mr. Melville M. Bigelow, 
are able and exhaustive. The work should have a 
place in every law library. It isin the shape of two 
large volumes, beautifully printed and bound and is 
published by Little, Brown & Co., Boston. 








BOOKS RECEIVED. 


Code Practice in Personal Actions. An Elementary 
Treatise upon the Practice in a Civil Action, as 
Governed by the Provisions of the New York Code 
of Civil Proceedure. Prepared for the use of 
Students. By James L. Bishop, Author of a 
Treatise on Insolvent Debtors, ete. New York: 
Baker, Voorhis & Company. i893. 








HUMORS OF THE LAW. 


In the Jrish Law Times appears the folowing an- 
nouncement of a birth: “‘At Limerick, the wife of W. 
F—, solicitor, of a son, who only survived his birth 
byafew minutes.” Now, what we wantto know is, 
who died? Our first idea was that the solicitor died a 
few minutes after the birth of his son. Our next was 
that it was the wife who had unfortunately become 
deceased. Then, thinking that perhaps the son also 
had died, or that he only had died, we endeavored 
to ascertain who “survived his. birth,’”? and. whose 
birth. Manifestly the son’s, for even a court would 
take judicial notice that it would be practically im- 





possible for a son to survive his father’s birth by only 
afew minutes. Then, assuming for the sake of argu- 
ment that it was the son’s birth, who survived, the 
father, the wife, or the son? We become more hope- 
lessly entangled as we go on, but we still have an im- 
pression thatsome one must have survived to tell the 
tale; but whodied we wot not. 
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Of ALL the Current Opinions of AL. the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 
Recent Decisions. 








BEABAMA.cccccces cccescocsccces cpecoccese 8, 55, 64, 74, 92, 93 
 cncnsmecieeeuoneeewarsstecdieeschetusctstercenes 47 
CALIFORNIA......cccccceecees eeccccccccces Qo cccccccccce 88, 110 
ihre vi dd diwtnses cetctccsendctesecocers -sdceetes lll 
UI Sac cnsnddocnknedsesbebessssetensesecsouneeged 6 
GEORGIA .cccccccccccee 3, 12, 14, 25, 31, 38, 39, 63, 86, 87, 116 
pu wisnedsnee vecasekqonedeked eeseeeenetescepeaeohed 50 
INDIANA........ -4, 27, 57, 58, 67, 73, 76, 85, 89, 98, 113, 119 
KANGA .ccccccccccecccccces Cosercccccccesoveccooccceccooccece 77 
LOUISIANA. ccccccccccccccsvece So cerescece évecesseceseees 17, 61 
MARYLAND...... Pecviensveseceosooecve Cdecneccess 19, 23, 28, 49 
MASSACHUSETTS.....c00scccccsccccccces 18, 53, 65, 68, 78, 79 
PESOMEGAT «5600 ccs .cvcee seeccecce eo» 18, 20, 52, 60, 83, 84, 102 
MINNESOTA 

MISSISSIPPI 

MISSOURL.... .cccccccee-s 

MONTANA.....cccccccccces 

EE ac cnds brdsdaconbundesons cieeweceessecedesnsoibaneod 
NEW JERSEY....00..cccceceee $0600 660006. 00s ted conseseesed 118 
WW TORE. «cose vcccc. consee cece $0 6s00seeseosveveses 5, 10, 56 
NORTH CAROLINA .......00- ee-esee O90C0s Pesweeeeneesoss cooede 
SED Gadi ncbnnathednvecesdessesetevedctcnsessessséseses 2, 43, 72 
PENNSYLVANIA ..... s0000+ o0ee sees 24, 33, 81, 82, 105, 106, 117 
NED 060d secspisceresescsccccdecccscseccessscily OO 
SOUTH CAROLAMA .cccicccsccece coccces 9, 15, 16, 29, 35, 46, 75 
sinh cosbcn accnccee cenccccssessecesecesonconctes 112 
UWMEED BEATE ©. O..cccccccccccccces covcece 90, 95, 104, 108 
UNITED STATES CO. C. OF APP........ 86, 40, 44, 54, 62, 96, 99 
UPAR ccocccccccccce PTTTTTTTTMITTITCTITT TTT Tree Tee 103 
VIRGINIA........ Une ese cocesecevescooosonsecoess 11, 37, 51, 100 
WEST VIRGINIA........ MisbedieRdAneuredoteuneneeee 41 
WIMOORSEN oveccccccsceccoseccccoceses 42, 48, 59, 101, 107, 114 


1. ACCOUNTING—Appointment of Receiver.—Plaintiff 
sold defendant a one-third interest in amine, and 
conveyed to him another third in consideration of his 
promise to develope and sell it, defendant to receive 
two-thirds of the proceeds ofthe sale. At defendant’s 
request plaintiff performed work in developing the 
mine, and afterwards conveyed defendant the remain- 
ing one-third to enable him to sell the property, which 
he did: Held, in an accounting by plaintiff against 
defendant, and restraining a bank wherein a part of 
the purchase money had been deposited from paying 
it over to defendant was irregular, the proper course 
being to appoint a receiver. — MCINTOSH V. PERKINS, 
Mont. , 32 Pac. Rep. 653. 

2. ACTION TO RECOVER LEGACY.—An action to recover 
the amount of a general pecuniary legacy, with respect 
to which the executor is not charged with any duty 
except to pay it out of the assets when due, is not 
founded on a continuing and subsisting trust, nor 
exempt from the operation of the statute of limitations, 
although the will creates some special trusts in the 
management and disposition of particular property by 
the executor. — WEBSTER V. AMERICAN BIBLE SOC., 
Ohio, 33 N. E. Rep. 297. 

3. ADMINISTRATION — Sale — Action to Set Aside. — A 
part of the necessary equity of heirs to set aside a sale 
of land made by an administratrix to herself is that 
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they shall make their election to do so within a rea- 
sonabletime. Ifthey seek to set aside the sale after 
the lapse of avery long time on the ground of their 
ignorance of the facts, oron the ground of fraud by 
the administratrix in concealing the truth, it is neces- 
sary to allege facts which would excuse or justify 
ignorance both as to the real character of the sale and 
the fraud, or show thatthe heirs have exercised ordi- 
nary diligence to discover their rights. — KELLY v. 
WALKER, Ga., 178. E. Rep. 118. 

4. ADMINISTRATOR DE BONIS NON.—In an action by 
an administrator de bonis non on a bond payable to 
decedent, defendant alleged that decedent’s estate 
had been atiministered, and finally settled by judg- 
ment of the probate court, and that such judgment 
remains in force; but did not allege that the claim in 
suit was considered in such administration: Held, 
that the answer was bad asa pleain bar, since Acts 
1891, pp. 107, 108, provides that whenever the adminis- 
trator or executor has been finally discharged, and no 
administration of said estate is pending, and there are 
assets of the estate of decedent within the State that 
have not been and should be administered, an admin- 
istrator debonis non ofthe estate may be appointed 
with the same powers as are given to administrators 
and executors by law.—BARNETT V. VAN METER, Ind., 
33 N. E. Rep. 666. 

5. ADMIRALTY — Pleading. — The libelant is entitled 
to an admission or denial of each distinct and separate 
ayerment in his libel separately and distinctly, and 
an answer is insufficient which admits some of the 
averments of the libel, but concludes: ‘‘He denies the 
other allegations of the fourth article, as therein 
alleged, and -refers to the allegations of the eighth 
article of the answer;” such eighth article beinga 
narrative somewhat different from the libelant’s.— 
VIRGINIA HOME INS. CO. Vv. SUNDBERG, N. Y., 54 Fed. 
Rep. 389. 

6. ADMIRALTY — Seamen’s Wages — Lien. — Seamen 
recovered a judgment at law for wages in a State court 
against a part owner, and attached and sold his inter- 
est in the vessel, subject to a certain mortgage, but 
did not obtain full satisfaction of their claim. The 
purchaser bought inthis mortgage, and subsequently 
became sole owner: Held, that the proceedings in the 
State court neither operated as a waiver of their lien 
nora merger oftheir cause of action, and the lien 
could still be enforced against the vessel to the extent 
ofthe mortgage andthe interests not before sold.— 
THE CERRO GORDO, U.S. D.C. (Conn.), 54 Fed. Rep. 
391. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ences.—An assignor for the benefit of creditors may 
prefer a creditor to whom he has agreed to paya 
usurious rate of interest ifthe preference is only for 
an amount equal to or less than the principal and the 
legal rate of interest, thus waiving his privilege to 
defeat all interest on account of the usurious contract. 
—H. WETLER MANUF’G CO. V. DINKINS, Miss., 12 South. 
Rep. 584. 

8. BANKS AND BANKING — ‘‘Discount” — Usury.—The 
amount of a 30 days draft, made by S & T on defendant, 
and payable to plaintiff bank, was, after acceptance, 
paid by plaintiff, less 1 per cent. of its face, which was 
retained as compensation for the money till maturity: 
Held, that the transaction by which plaintiff became 
owner of the paper wasa ‘‘discounting,” within the 
meaning of Code 1886, § 4140, providing that any banker 
who discounts any note or draft ata higher rate of 
interest than 8 per cent. is guilty of a misdemeaner.— 
YOUNGBLOOD v. BIRMINGHAM TRUST & Sav. Co., Ala., 
12 South. Rep. 579. 

9. CARRIERS.—In an action against a railroad com- 
pany for the value of cotton which was burned ina 
car, it appeared that the cotton had been transporte 
tothe placeof delivery in safety; that the car was 
placed on a side track, at the request of plaintiff, and 
for its convenience; that the way-bill had been de- 
livered to defendant, as a receipt; and that plaintiff 








had removed a portion of the cotton. The origin of 
the fire was unknown: Held, that the evidence showed 
a delivery of the cotton. — WHITNEY MANUF’G Co. Vv. 
RICHMOND & D. R. Co., S. Car., 17 8. E. Rep. 147. 

10. CARRIERS—Limiting Liability—A contract for the 
transportation of a horse by a railroad company 
recited that the company transported live stock at 
certain prices, ‘‘carrier’s risk,” and at reduced prices 
on certain risks being assumed by the shipper, and 
then provided that in consideration of the company 
transporting one horse, valued at not exceeding $100, 
itwas agreed that, in the eventof loss ‘‘from causes 
which would make the carrier liable,” its liability 
should not exceed such valuation: Held, that the 
recovery of the shipper for the killing of the horse 
through the company’s negligence, from liability for 
which the contract did not give exemption, was limited 
to the amount named in the contract.—ZIMMER Vv. NEw 
YORK CENT. & H. R. R. Co., N. Y., 33 N. E. Rep. 642. 

11. CARRIERS — Live Stock — Negligence. — Plaintiff 
shipped cattle over defendant railroad company’s line, 
to a point on another line, the bill of lading providing 
that he should load, unluad, and transfer them at his 
own cost. At a point on defendant’s line the cattle 
were unloaded and fed and reloaded by defendant, 
though plaintiff was present and willing to do so, and, 
in reloading, some of plaintiff's cattle were placed in 
the cars of another shipper: Held, that the mistake 
was defendant’s and that plaintiff was not guilty of 
contributory negligence. — NORFOLK & W. R. Co. Vv. 
SUTHERLAND, Va., 178. E. Rep. 127. 


12. CARRIERS OF GOODS— Connecting Lines.—Where 
a railroad company receives goods on a contract made 
with the owner, or his agent, to carry them to their 
destination, beyond the terminus of that company’s 
line, and while in the course of transportation they 
come into the hands of a connecting railroad company, 
by whose negligence there is unreasonable delay in 
delivering them at destination, the latter is liable in 
an action of tort for the delay, although there be no 
contract relations between the two companies, nor 
any contract between the owner of the goods and the 
company causing the damage.—JOHNSON V. EAST TEN- 
NESSEE, V. &G. Ry. Co., Ga., 178. E. Rep. 121.: 

13. CHINESE — Exclusion — Proceedings. — The pro- 
vision of the Chinese exclusion act of May 5, 1892, for 
summary proceedings before a commissioner for the 
deportation of unauthorized persons, is not by reason 
of its failure to allow a jury trial, open to the objection 
that it operates a denial of due process of law; and 
such proceedings do constitute due process of law, 
inasmuch as they are those customarily employed in 
cases of similar character.—IN RE SING LEE, U.S. D.C. 
(Mich.), 54 Fed. Rep. 334. 

14. CONSTITUTIONAL Law — City Charter. — The act 
entitled ‘‘An act to create a new charter for the city of 
Columbus, and to consolidate and declare the rights 
and powers of said corporation, and for other pur- 
poses,” approved November 29, 1890, is unconstitutional 
in so far as it provides for extending and exercising 
municipal police jurisdiction over and upon territory 
adjacent to the city. This being so, a policeman had 
no more power than any private person to make 
arrests on such adjacent territory, and no power 
whatever toarrest for the use of abusive language 
tending to cause a breach of the peace, addressed at 
the moment to the policeman himself. The title of the 
act affords no indication of any extension of power, 
whatever, beyond the corporate limits. — BLAIR v. 
STATE, Ga., 17S. E. Rep. 9%. 

15. CONSTITUTIONAL LAw—Change of Venue.—Const. 
art. 5, §2, providing that the legislature shall pass the 
necessary laws for the change of venue in all cases 
over which the circuit courts have original jurisdiction, 
ona proper showing, supported by affidavit, thata 
fair and impartial trial cannot be hadin the county 
where such trial was commenced, is not exhaustive in 
its provisions, and does not preclude the legislature 
from enacting Code Civil Proc. § 147, providing that 
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the court may change the venue ‘‘(3) when the con- 
venience of witnesses and the ends of justice would be 
promoted by the change.”—UTSEY V. CHARLESTON, S. 
& N.R. Co., 8. Car., 178. E. Rep. 141. 

16. CONSTITUTIONAL LAW—Class Legislation.—19 St. 
at Large, p. 973, exempting Berkeley county from the 
operations of the general stock law, with a proviso 
that the act should not affect those citizens of the 
county who had conformed tothe general stock law, 
is unconstitutional, the proviso being a special law, 
applying to certain persons of a class, and repugnant 
to Const, § 12, art. 1, which declares that no person 
shall be subjected in law to any restraint in regard to 
his personal rights not laid on others under like cir- 
cumstances. — SANDERS V. VENNING, S. Car., 178. E. 
Rep. 134. 

17. CONSTITUTIONAL LAw—Corporations—Annulment 
of Charter.—Article 258 of the Loujsiana constitution 
of 1879, which interm abolishes the ‘‘monopoly feat- 
ures” of existing corporations other than railroad 
companies, operated at once and of its own force, and, 
if sufficient, as applied to any particular corporation, 
to entirely annul its charter, that result was accom- 
plished immediately without the doing of any act 
such as is necessary in case of a forfeiture for an act 
or omission by the corporation, and a stockholder 
could thereafter bring in his own name a suit to enjoin 
a wasting of the corporate property, and to wind up 
the affairs of the corporation and recover his share of 
the corporate assets. — PUTNAM VY. RucH, U.S.C. C. 
(La.), 54 Fed. Rep. 216. 

18. CONSTITUTIONAL LAW — Habitual Criminal Act.— 
St. 1887, ch. 435, providing that ‘‘whoever has been 
twice convicted of crime, sentenced, and committed to 
prison inthis orany other State, or once in this and 
once at least in any other State, for terms of not less 
than three years each, shall, upon conviction ofa 
felony committed in this State after the passage of 
this act, be deemed to be an habitual criminal, and shall 
be punished by imprisonment in the State prison for 
twenty -tive years,” is not in conflict with Declaration 
of Rights, art. 26, prohibiting the infliction of cruel and 
unusual punishments, since the article is not directed 
to the legislature, and under the statute the court has 
no discretion in fixing the sentence.—STURTEVANT V. 
COMMONWEALTH, Mass,, 33 N. E. Rep. 648. 


19. CONSTITUTIONAL LAW—Police Power.—Under Act 
1890, ch, 85, §5, empowering the county commissioners 
‘‘to make reasonable rules and regulations for the 
use” of a certain bridge by the public, a rule forbidding 
all persons ‘‘to ride a bicycle, tricycle, or velocipede 
over the bridge” is authorized. Where one legally 
arrested for a violation of such rule pays to the officer 
the penalty prescribed for such violation, rather than 
be taken before a justice for trial, he has no cause of 
action against such officer for assault and battery or 
false imprisonment. — TWILLEY V. PERKINS, Md., 26 
Atl. Rep. 286. 

20. CONTRACT — Construction.—In an action on a 
contract for cutting, sawing, and piling standing 
timber, a clause provided that the logs should be 
scaled by a competent scaler, and that no discount 
for defects should be allowed ‘‘except the logs made 
less than three-fourths merchantable lumber:” Held, 
that the court properly treated the clause as am- 
biguous, and left it tothe jury to decide what price 
was to be paid in case the timber made less than 
three-fourths merchantable lumber.— DAGGETT Vv. 
HAYWARD, Mich., 54 N. W. Rep. 764. 

21. ConTRAcCT—Performance.—The failure of a party 
to perform within the time limited in a contract will 
not prevent a recovery upon the performance after 
the time specified if he is allowed to go on after the 
time limited has expired without any expression of 
disapproval from the other party, for whose benefit 
the stipulation has been made. The latter is bound 
to express dissatisfaction at the delay, and if he in- 
tends to take advantage of it must act with prompt- 
ness at the time and not allow the party in default to 








expend his money in completing the work.—FowLps 
Vv. EVANS, Minn., 54N. W. Rep. 743. 

22. CORPORATION — Defective Organization—Stock- 
holders.—Where a joint-stock company is succeeded 
by a regularly incorporated company, and the stock- 
holders of the new company do not pay their sub- 
scriptions in cash, but in stock of the joint-stock 
company, they are debtors to the full amount sub- 
scribed by them, and if the corporation becomes bank- 
rupt, and they are creditors thereof, they are not 
entitled to any share in the assets till their liability 
has been paid.—BAIN V. CLINTON LOAN ASs’N, N. Car., 
178. E. Rep. 154. 


23. CORPORATION — Subscription— Stock.—A person 
who subscribes for stock of a company already organ- 
nized and incorporated does not thereby become a 
stockholder, and is not entitled to a certificate there- 
for, or to a beneficial interest in the body corporate 
as an owner of its stock, until he has paid for such 
stock.—BALTIMORE CITY Pass. Ry. Co. Vv. HAMBLETON 
Md., 26 Atl. Rep. 279. 

24. CRIMINAL APPEAL—Costs.—There being no express 
statutory provision to that effect,a county cannot be 
compelled to pay for printing the ‘‘paper book” on 
appeal from a conviction in a criminal case.—COMMON- 
WEALTH V. BUCCIERI, Penn., 26 Atl. Rep. 245. 

25. CRIMINAL LAw—Homicide—Threats.—It was not 
error to charge that threats made by the deceased 
against the accused, although communicated to the 
latter before the homicide, would not justify the kill- 
ing unless at the time of the killing there was some 
effort on the part of the deceased to killthe accused, 
or inflict upon him an injury amounting to a felony; 
it appearing thatthe court also instructed the jury 
that they might take such threats into consideration 
in determining whether or not the circumstances were 
sufficient to excite the fears of a reasonable man, and 
the charge being otherwise full and correct on the 
subject of reasonable fears.—MCDUFFIE V. STATE, Ga., 
178. E. Rep. 165. 

26. CRIMINAL LAW—Murder—Degree.—After defining 
murder in the first degree, merely reciting the words 
of the statute that ‘‘all other kinds of murder shall 
be deemed murder in the second degree” is not a suffi- 
cient definition of the second degree.-— STATE V. BAKER, 
Mont., 32 Pac. Rep. 647. 

27. CRIMINAL LAW —Murder —Instructions.— An in- 
struction stating that ‘‘you are not at liberty to dis- 
believe as jurors if you believe as men; your oath 
imposes on you no obligation to doubt where no 
doubt would exist if no oath had been administered,” 
—is erroneous, as tending to relieve the jury from the 
obligation of their oath.—SIBERRY V. STATE, Ind., 33 
N. E. Rep. 681. 

28. CRIMINAL LAW—Perjury.—A person who has will- 
fully and knowingly sworn falsely in giving testimony 
before a grand jury may be indicted and tried for per- 
jury, as the grand jurors before whom he has falsely 
testified are competent witnesses against him; 
their oath of secrecy not being available to obstruct 
the means to defeat crime.—IZER V. STATE, Md., 26 Atl. 
Rep. 282. 

29. CRIMINAL PRACTICE—Joinder of Offenses.— It is 
not a misjoinder of parties to charge three defendants 
with burglary in one count ofan indictment, of lar- 
ceny inthe second count, and to charge two of them 
with receiving stolen goods from the other ina third 
count.—STATE V. WOODARD, 8. Car., 17 8. E. Rep. 135. 

80. CRIMINAL TRIAL—Jury.—Under Code, 1892. § 1423, 
providing that all peremptory challenges by the State 
shall be made before the juror is presented to the 
prisoner, and in all cases the accused shall have pre. 
sented to him a full panel before being called on to 
make his peremptory challenge, a prisoner is entitled 
to have the panel filled by the State after he has refused 
any of the jurors tendered him before again exercising 
his peremptory challenge.—GIBSON V. STATE, Miss., 
12 South. Rep. 582. 

81. CRIMINAL TRIAL — Witnesses.—Counsel for the 
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accused upon the sequestration of witnesses being 
ordered, having requested the court to allow one of the 
witnesses, a brother of the accused, to remain in the 
court room to assist in the conduct of the defense, to 
which the solicitor general objected, and the court 
having permitted the witness to remain upon the ex- 
press announcement by counsel for the accused that 
they would not swear this witness in the case, the 
court ought not, because of these facts, to have sub- 
sequently refused to allow his introduction for the 
purpose of impeaching a witness for the State.—MayY 
y. STATE, Ga., 178. E. Rep. 108. 

32. DEED ABSOLUTE — When a Mortgage.—An abso- 
lute deed made by the owner of property for the pur- 
pose of securing money due to third persons, in con- 
nection with a written acknowledgment by the 
grantee that he holds it for that purpose, is a mort- 
gage.—FIRST NATIONAL BANK Vv. KREIG, Nev.,31 Pac. 
Rep. 641. 

33. DEED—Dedication—Description.—The owner of 
atract of land laid it outin lotsand streets, and con- 
veyedto D (whose title passed to the plaintiffs) two of 
the lots, described in the deed and lots of the plan, 
and as abutting on the street, and then conveyed the 
tract, as a whole, to the defendant; the deed to him re- 
citing the previous deeds to D, and excepting the land 
thereby conveyed. The defendant commenced to 
erect coke ovens within the lines of the street directly 
in front of the plaintiff’ lots and close totheir dwell- 
ing house: Held (a), that by the conveyance to D the 
streetcalled forasa boundary was irrevocably dedi- 
cated as a publie way for the use of the owners of said 
two lots, and that the defendant was affected with 
notice, and could not interfere with the plaintiffs’ 
use thereof; (b) thatthe contemplated coking opera- 
tions would be a hurtful and dangerous nuisance to 
the plaintiffs’ property; and on both grounds the 
plaintiffs were entitled to equitable relief.—HERBERT 
v. RAINEY, U. 8. C. C. (Penn.), 54 Fed. Rep. 248. 

34. DEED—Description.—In ejectment it appeared 
thatthe land in question was bounded on the west 
by land owned by Lin fee, and on the east by land 
over which L had an easement of way: Held, that 
the description in plaintiff’s deed of land, ‘‘bounded 
westerly by land of L,” referred to land owned by L 
in fee, and that plaintiff was entitled to a recovery.— 
SEGAR V. BABCOCK, R. I., 26 Atl. Rep. 257. 

35. DEEDS—Estoppel.—Recitals in a deed from plaint- 
iff's mother to defendant’s grantor showing that the 
land was devised to her for life, remainder in fee to 
children, are binding on defendant, and she is estopped 
from denying such devise.—STONE V. FiTTs, S. Car., 8. 
E. Rep. 136. 

36. DowER—Abolition by Statute.— At a time when 
the right of dower existed in Washington Territory, a 
husband conveyed land without joining his wife in 
the deed, and, at the time of his death, 1 Hill’s Ann. 
St. & Codes Wash. §§ 1405, 1482, abolishing the right of 
dower, were in force: Held, that the widow was not 
entitled to dower in the land so conveyed.—RICHARDS 
Vv. BELLINGHAM BAY LAND Co., U. 8. U. C. of App., 54 
Fed. Rep. 209. 

37. EJECTMBNT—Evidence.— In ejectment the will of 
the patentee under whom plaintiffs claim is properly 
excluded as evidence where it makes no reference to 
theland in sait, and does not appear to have any con- 
nection with the questions in controversy.—BLAKEY 
Vv. MORRIS, Va., 17 8. E. Rep. 126. 

38. EVIDENCE—Hearsay.—A witness testifying that 
she was so young atthe time that she did not know 
from whom certain property was bought, or where 
the money came from to fay for it, but saying 
she knows that the money came from a specific fund, 
shows by her own testimony that what she calls her 
“‘present knowledge” is not her own personal knowl- 
edge of the fact, but a state of mind produced by hear- 
Say, or something else by which she has been enlight- 
ened since the fact occurred; nothing appearing to 








explain how, or by what means, her so-called knowl- +«thedebts he owed after his failure, and when and for 





edge was produced, or from what source it was 
derived.—LAMAR V. PEARRE, Ga., 178. E. Rep. 92. 


39. EVIDENCE OF PARTNERSHIP.— Where suit was 
brought against G and CU as partners, and G filed a plea 
denying the alleged partnership, evidence to the 
effect that C stated in the presence of G that they were 
partners in the business in question, and that G made 
no denial of this statement, was properly admitted as 
tending to prove the partnership, notwithstanding 
such statement had never been communicated to the 
plaintiff, and could not possibly have affected his 
dealings with the alleged partnership.—GILEs V. VAN- 
DIVER, Ga.,178. E. Rep. 115. 

40. FEDERAL CouRTS—Jurisdiction.—On the expira- 
tion of astay bond the lands of the surety thereon 
were sold on execution to satisfy the judgment, as al- 
lowed by the Nebraska statute, but, in viewof a 
threatened appeal by the surety, the judgment cred- 
itor was required as a prerequisite to obtain the 
money to give a bond conditioned for repayment 
thereof ‘‘in case the order confirming the sale is re- 
versed by the Supreme Court of the United States.” 
No appeal, however, was taken, but the purchaser of 
the land brought ejectment to recover it of the stay 
bondsman, and the Supreme Court of the United States 
held that the Nebraska statute did not apply, and 
the sale was void, Thereupon the court ordered the 
judgment creditor torepay the money into court, and 
assigned the redelivery bond to the purchaser of the 
land. The order was not complied with, and there- 
after the purchaser filed a petition on the bond in the 
same court: Held, that this proceeding was merely 
auxiliary to the former suit, and the federal court had 
jurisdiction, irrespectf¥e of the citizenship of the 
parties or the amount in controversy. — LAMB Vv. 
Ewine, U.S. C. C. of App., 54 Fed. Rep. 296. 

41. FEDERAL OFFENSE—Navigable Waters— Obstruc- 
tion.—A criminal prosecution for the obstruction of 
navigable waters of the United States under Act Cong. 
Sept. 19, 1890, §§ 6,7, 10 (26 St. p. 426), may be main- 
tained, although neither the officers and agents of the 
United States in charge of works for the improvement 
of said waters, nor the collectors of customs or other 
revenue officers, have given information to the dis- 


trict attorney, as provided in section 11. — UNITED 
STATES V. DaviIp Burns, U.S. D. C. (W. Va.), 54 Fed. 
Rep. 351. 


42, FRAUDULENT CONVEYANCES.—Where a wife claims 
to hold, as against creditors of her husband, property 
conveyed directly from him after the indebtedness 
accrued, the burden ison her to show by satisfactory 
evidence that she purchased and paid for the prop- 
erty out of her separate estate. — LE SAULNIER 
v. KRUEGER, Wis., 54 N. W. Rep. 774. 

43. FRAUDULENT CONVEYANCES—Bona Fide Purchser. 
—Where a debtor executes a mortgage on real estate 
with intent to defraud his creditors, a bona fide pur- 
chaser for a valuable consideration, without notice, 
from the fraudulent mortgagee, of a part of the pre- 
tended mortgage debt, will be protected against the 
claims of the general creditor of such mortgagor. 
Where such pretended mortgage debt is evidenced by 
asingle promissory note for a gross and entire sum, 
such purchaser of a fractional part of the debt will be 
protected, on a pro rata basis, in his equitable interest 
so acquired. — HOLMES V. GARDNER, Ohio, 33 N. E. 
Rep. 644. 

44. FRAUDULENT CONVEYANCES — Evidence.— To es- 
tablish fraud in a transfer of goods, it is competent to 
prove every fact and circumstances tending to show 
a fraudulent purpose, including the debtor’s acts, 
statements,and correspondence, in so far as they in- 
dicate fraud or want of consideration; also the kind, 
quality, and value of the goods purchased preceding 
the transfer; the statements made to creditors as to 
his financial condition at the time of purchasing the 
goods; the amount and kind of property he owned be- 
fore his failure, and what disposition he made of it; and 
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what they were contracted, and whether he paid any 
of these debts after disposing of his property,—BRIT- 
TAIN V. CROWTHER, U.S. C. C. of App., 54 Fed. Rep. 295. 

45. GAMING — Indictment. — An indictment which 
charges that defendant did unlawfully ‘‘keep and ex- 
hibit certain gaming tables, commonly, called 
‘poker tables’ or ‘bank,’” at which he ‘‘unlaw- 
fully kept or played or exhibited certain cards and 
dice, the house being to your grand jurors now un- 
known, for money, contrary to the form of the stat- 
ute,” is defective,in that it does not state the acts of the 
accused which rendered the keeping of the gaming 
table unlawful.—RAWLS V. STATE, Miss., 12 South. Rep. 
584. 

46. HANDWRITING.—Where a witness testifies that she 
knows the handwriting of the alleged maker of an in- 
strument; that the signature is his; and that he signed 
the instrument in her presence,—her testimony is ad- 
missible, though she does not testify that she has ever 
seen the person write.—STODDARD V. HILL, 8. Car., 17 
8. E. Rep. 138. 

47. HOMESTEAD.—Under Act March 18, 1887, providing 
that no conveyance affecting the homestead ‘‘shall be 
of any validity” unless the wife ‘‘joins in the execution 
of such instrument, and acknowledges the same,” 
where the conveyance of a homestead is in forma 
deed poll, indicating the husband as sole grantor, the 
wife’s name appearing only in aclause releasing her 
dower, though the deed is signed and acknowledged 
by both husband and wife, itis absolutely void, and 
conveys no interest in the homestead. — PIPKIN Vv. 
WILLIAMS, Ark., 21S. W. Rep. 433. 

48. HUSBAND AND WIFE—Earnings of Wife.—Money 
received by a wife for the board 6f her brother belongs 
to her husband, it appearing that he paid for the 
provisions and defrayed all the household expenses.— 
BLOODGOOD V. MEISSNER, Wis., 54 N. W. Rep. 772. 

49. HUSBAND AND WIFE — Injunction. — A wife in an 
action for separate maintenance, is not entitled to an 
injunction to restrain her husband from interfering 
with property acquired by her since the adoption of 
the Code of 1860, in the absence of averments that 
defendant has made efforts to collect the rents there- 
from, or that plaintiff is in danger of irreparable 
injury in consequence ofsome act of defendant.— 
WAGONER V. WAGONER, Md., 26 Atl., Rep. 284. 


50. INJUNCTION — Corporations — World’s Fair. —“ 


Complainant had an understanding with a representa- 
tive of an exposition company that it was to supply 
certain additional boilers, if required for use in the 
exposition building, the boilers to be used also as 
exhibits. The representative told complainant that 
the arrangement would have to be submitted to the 
company for approval, but this was neverdone. The 
company was only authorized to erect and equip the 
building, the contro] of the exhibits being vested in a 
commisson appointed by congress: Held, that com- 
plainant was not entitled to an injunction to prevent 
the use of other boilers in the building. — BaABCOCK & 
WILCOX CO. V. WORLD’S COLUMBIAN EXPOSITION, U. 8. 
C. C. (Ill.), 54 Fed. Rep. 214. 

51. INTEREST—Usury.—In an action under, it appeared 
that usurious dealings were had between defendant 
and the judgment debtor: Held, that a decree direct- 
ing the application of the excess of interest to the 
satisfaction of defendant’s demand against the judg- 
ment debtor is error, as such excess should be applied 
to the satisfaction of plaintiff's judgment against the 
debtor.—RYAN V. KRISE, Va., 17S. E. Rep. 128. 

52. INTOXICATING LIQUORS—Illegal Sale by Druggist. 
—An information reciting that defendant, being a 
druggist, did sell a quantity of spirituous liquor, called 
‘‘brandy,’” to one S,to be usedas a beverage, and 
which was drank on the premises by S and others, is 
sufficient under3 How. St. § 2283c6, providing that it 
shall be unlawful for any druggist to sell spirituous 
liquor to any person to be used as a beverage and to 
be drank on the premises, though the information 
failed to show negatively that defendant was not 





licensed to keep asaloon under otber sections of the 
Statute.—PEOPLE V. CURTIS, Mich., 54 N. W. Rep. 767. 

53. INTOXICATING LIQUORS—Sales to Minors.— Where 
the statute prohibiting the sale of intoxicating liquors 
to minors does not make knowledge that the purchaser 
isa minor essential to the offense, instructions, ina 
prosecution, therefor, that defendant cannot be con- 
victed if the purchaser had the appearance of being 
of full age, and if the sales were made to him in good 
faith in the belief that he was an adult, are properly 
refused.—COMMONWEALTH V. GOULD, Mass., 33N. E. 
Rep. 656. 

54. JUDGMENT—Res Judicata— Mining Claims.—The 
Tyler M. Co. applied for a patent to the Ty’er mining 
claim. The Last Chance M. Co. protested against 
such application, and brought suit to determine the 
1ight of possession to so much of the surface ground 
as was included in the conflicting locations of the 
Tyler and Last Chance claims, as shown upon the 
diagram in the opinion of the court. The Tyler M. Co., 
after ap»earing and making a defense to said suit, 
withdrew its answer in open court, and judgment was 
entered for the Last Chance M. Co., reciting the 
priority of its claim. Subsequently the Tyler M. Co. 
left out from its original location a certain portion 
thereof including the portion described in said judg- 
ment, and thereafter brought an ejectment suit against 
the Last Chance M. Co. forthe ground not embraced 
in said judgment: Held, that the judgment in the 
prior suit was not res adjudicata as to the priority of the 
Last Chance location, and that it was conclusive only 
as to the right of possession to the triangular piece of 
ground involved in that suit.—TYLER MINING Co. V. 
SWEENEY, U.S.C. C. of App., 54 Fed. Rep. 284. 

55. JUDGMENT — Pleadings — Jurisdiction.—In an 
action ona foreign judgment, defendant alleged that 
the court in which the judgment was rendered was 
without jurisdiction of his person. In reply, plaintiff 
alleged, that, ata subsequent term of that court, de- 
fendant moved to vacate the judgment on the same 
grounds now set up in defense, and that the motion 
was decided adversely to defendant: Held, that the 
replication was bad on demurrer, for not showing that 
the court had jurisdiction of such motion made ata 
subsequent term.—KOHN vV. HAAS, Ala., 12 South. Rep. 
577. 

56. JUDGMENT—Res Judicata.—Where.in a suit ina 
federal court against a trustee for a discovery 
and accounting, it appears thatthe precise questions 
were presented and adjudicated, in prior litigation in 
the same courts, between the same parties, as to the 
Same subject-matters, and there is no evidence of 
fraud in procuring the adjudications, the doctrine of 
res judicata applies, and complainant willbe denied 
relief.—DE CHAMBRUNV. CAMPBELL, U.S. C. C. (N. Y.), 
54 Fed. Rep. 231. 

57. JUDGMENT— Set-off and Counterclaim.— Where, 
in an action on a judgment entered against defendants 
for the price of certain cultivators furnished them by 
plaintiffs, defendants set up as defense a breach ofa 
warranty made at the timeof: sale, the defense isa 
counterclaim, and not a set-off.—BROWER V. NELLIS, 
Ind., 33 N. E. Rep. 672. 

58. LANDLORD AND TENANT—Rent.—In an action for 
use and occupation brought less than a year from the 
beginning of the defendant’s occupancy of the prem- 
ises, a complaint which does not allege any agreement 
as to the payment of rent or the duration of the defend- 
ant’s term, or any custom in regard thereto, is demur- 
rable, since the presumption is that the defendant 
occupied the premises as tenaat from year to year, 
with rent payable annually at the end of each year.— 
INDIANAPOLIS, D. & W. Ry. Co. Vv. First NAT. BANK, Ind., 
33 N. E. Rep. 679. 

59. LANDLORD AND TENANT — Renting on Shares.— 
Under a contract by which plaintiff cultivated defend- 
ant’s farm for one year for one-half the crops, to be 
divided when the same were ready for market, plaint- 
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because it was not divided before the expiration of 
the term, and before he left the farm.—Woop Vv. 
NOACK, Wis., 54 N. W. Rep. 785. 

60. LIBEL.—An article was published in defendant’s 
paper, setting forth, in sensational style, that plaintiff 
was engaged to be married to a young lady; that he 
had ordered his wedding supper, and hired a minis- 
ter to perform the ceremony; and that a few hours 
before the marriage was to be solemnized the lady 
had eloped with his cousin. It also charged plaintiff 
with a denial of the engagement, and of any relation- 
ship with the person alleged to be. his cousin: Held, 
that such publication, if untrue, was libelous, as tend- 
ing to bringridicule and contempt on plaintiff.—HattT 
v. EVENING NEWS ASS8’N, Mich., 54 N. W. Rep. 766. 

61. MARRIAGE CONTRACT—Evidence.—If a marriage 
contract be proved to have been executed before the 
celebration of the marriage, the precise day of its 
execution is immaterial. Time is of the essence of the 
contract only with the reference to its being prior to 
the marriage.—STARNS V. HADNOT, La., 12 South. Rep. 
561. 

62. MARITIME LIENS — Supplies.—Under the general 
maritime law, one who furnishes supplies toa vessel 
has a right to suppose her home port to be that where 
she is enrolled, and therefore that which is painted 
on her stern; but where she is chartered by her owners, 
the charterer to have full control, and to employ and 
discharge her officers and men, with the obligation of 
paying all running expenses, her home port, for the 
purpose of determining whether the supply man’s 
lien attaches, isthe port of the charterer, provided 
the supply man has knowledge of the facts, or suffi- 
cient notice to put him on inquiry—THE SAMUEL MAR- 
SHALL, U.S.C. C. of App., 54 Fed. Rep. 396. 

63. MASTER AND SERVANT—Defective Appliances.— 
Where a railroad company furnishes to a contractor 
engaged in constructing an extension of the company’s 
railroad an engine and train, upon which a fireman 
already in the service of the company is, by it, ordered 
to work, the company is liable for.personal injuries 
tohim, caused, while obeying this order, by defects 
in the engine, attributable to the company’s negli- 
gence, although the track of the extension in progress 
is in possession of the contractor, and the operation 
and movements of the train are under the latter’s ex- 
clusive control.—SAVANNAH & W. R. CO. Vv. PHILLIPS, 
Ga., 178. E. Rep. 82. 

64. MASTER AND SERVANT — Defective Appliances.—In 
an action against arailroad company for injuries re- 
ceived by a brakeman by a defective brake rod, it 
appeared that the defect could not be detected by an 
ordinary inspection: Held, that it was not the com- 
pany’s duty to remove the brake rods and examine 
them for hidden defects, except in cases of an emer- 
gancy which would suggest to a reasonably prudent 
person a necessity for such inspection.—LOUISVILLE 
& N.R. Co. Vv. CAMPBELL, Ala., 12 South. Rep. 574. 

65. MASTER AND SERVANT—Negligence.—A purchaser 
of cotton in bales is not required by law to have the 
bagging inspected to ascertain whether it is strong 
enough to hold if iron hooks are caught in it for the 
purpose of moving it, and, inthe absence of any cus- 
tom or agreement, is not liable to an employee who is 
hurt by the bagging giving way.—GARRAGAN V. FALL 
RIVER IRON WORKS CO., Mass., 33 N. E. Rep. 652. 

66. MASTER AND SERVANT—Negligence.—Const. 1890, 
§ 193, provides that ‘‘every employee of any railroad 
corporation shall have the same right and remedies 
for any injury suffered by him from the act or omission 
of said corporation or its employees as are allowed by 
law to other persons not employees, where the injury 
results from the negligence of a superior agent or 
officer, orof a person having the right to control or 
direct the service of the party injured:” Held that, 
where a brakeman was injured by the negligence of 
the engineer, who had signaled for brakes, and, while 
they were being applied, caused a movement of the 
train, without proper warning, whereby the brake- 








man was injured, the engineer was not the superior 
officer of the brakeman, having a right to control his 
services.—EVANS V. LOUISVILLE N. O. & T. Ry. Co., 
Miss., 12 South. Rep. 581. 

67. MASTER AND SERVANT—Pleading.—In an action by 
an employee, against a coal company, a complaint 
alleging that defendant negligently permitted the 
roofing in the mine in which plaintiff was working to 
become unsafe, and negligently failed to secure said 
roof, by reason whereof a large quantity of rock fell 
on plaintiff, is, in the absence of a motion to make the 
allegations more specific, sufficient to apprise defend- 
antof the act of negligence relied on.—COAL BLUFF 
MIN. Co. Vv. WaTTS, Ind., 83 N. E. Rep. 662. 

68. MECHANIC’s LIEN — Cooking Ranges—Evidence.— 
Portable cooking ranges, with zinc to place them on, 
and pipes for connection with the boiler and chimney, 
furnished during the construction of a house, are not 
such parts of the building as entitle the seller to a 
mechanic’s lien therefor.—BOSTON FURNACE CO. V. 
DIMMOCK, Mass., 38 N. E. Rep. 647. 


69. MECHANIC’s LIEN—Waiver.—Where a partly per- 
formed building contract is canceled by mutual con- 
sent, the value of the work already performed and 
of the materials furnished, ascertained, and 
agreed upon, and the owner promises to pay such 
agreed Value, the right to a lien is waived or lost by 
the contractor.— BRUCE v. LENNON, Minn., 54 N. W. 
Rep. 749. 


70. MECHANICS’ LIENS — Contract.—A contract for 
building a house provided that no claim should be 
made for extra work which was not indorsed on the 
contract. The specifications accompanying the con- 
tract provided for drains in the cellar, andfor blast- 
ing rock: Held, that the contractor was entitled toa 
lien for blasting for such drains, such work being pro- 
vided for inthe contract, and necessary to the com- 
pletion of the house, though the price to be paid for 
such blasting was not set forth in the contract.—LEE V. 
BRAYTON. R. I., 26 Atl. Rep. 256. 


71. MECHANICS’ LigENs — Priority over Mortgages.— 
Where the erection of a building is one continuous 
undertaking, with nothing to suggest an abandonment 
of the work at any time, a mortgage or other incum- 
brance or distinct lien, originating subsequently to 
the commencement of the work upon the ground, or 
the furnishing of materials at the same place, whether 
by one general contractor or by independent con- 
tractors, must be postponed and subordinated to the 
lien claims of all who have contributed to the com- 
pletion or the structure by their labor or materials.— 
GARDNER v. LECK, Minn., 54N. W. Rep. 746. 


72. MORTGAGE BY MARRIED WOMAN — Validity.—A 
mortgage executed in the State of Indiana by a mar- 
ried woman domiciled in that State, on real estate 
situated in Ohio, to secure an obligation as surety to 
be performed inthe State of Indiana, where she is 
without capacity to make such acontract, is void hzre 
as well as Indiana.—EVANS Vv. BEAVER, Ohio, 33 N. E. 
Rep. 643. 

73. MORTGAGE—Foreclosure — Pleading. — Where, in 
an action to foreclose a mortgage, the defendants 
plead as a counterclaim deceit and breach of warranty 
by the plaintiff in selling them the property in payment 
for which the mortgage debt was incurred, the plaint- 
iff may set up in reply deceit on the part of the defend- 
ants in regard to the land exchanged for said property, 
by virtue of Rev. St. 1881, § 357, which declares that, 
‘‘when any paragraph of the answer contains new 
matter, the plaintiff may reply to it by general denial, 
and may also, in separate paragraphs, reply any new 
matter which supports the complaint and avoids the 
matter in such paragraph of answer. — SMALL V. KEN- 
NEDY, Ind., 33 N. E. Rep. 674. 

24. MORTGAGE FORECLOSURE — Redemption.—Under 
Code 1886, § 1881, providing that the redemptioner of 
land sold by virtue of a mortgage must pay or tender 
the purchaser or his vendee the purchase money, and 
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10 per cent. per annum thereon, and all other lawful 
charges, a bill to redeem which fails to make tender of 
the purchase money, with interest thereon, and other 
lawful charges, is demurrable. — BEEBE V. BUXTON, 
Ala., 12 South. Rep. 567. 

75. MORTGAGE SALE. — Where a mortgagor, at a sale 
of the mortgaged premises, publicly announces that 
she intends to bid, that she is a widow, dependent on 
such premises for a support, and requests that noone 
bid against her, thus preventing free competition 
among the bidders, it will on complaint cause a sale to 
her to be set aside.—HERNDON V. GIBSON, 8S. Car. 178. 
E. Rep. 145. 

76. MUNICIPAL CORPORATIONS—City Attorney.—Rev. 
St. 1881, § 3043, creates the office of city attorney, pro- 
vides for his appointment by the council, and declares 
that he shall hold office for two years, subject to 
removal by the council at their pleasure: Held, that 
while a regularly appointed and qualified city attorney 
continues in office the council cannot appoint another 
person as city attorney without first removing the 
incumbent.—STATE V. CURRY, Ind., 33 N. E. Rep. 685. 


77. MUNICIPAL CORPORATIONS—Contracts with Water 
Companies.—The city of Winfield entered into a con- 
tract with the Winfield Water Company for the con- 
struction of a system of water-works, and supplying 
the city and its citizens with ‘‘ well-settled and whole- 
some water.” Thecity contracted for certain rates 
for the use of hydrants in the extinguishment of fire, 
flushing of gutters, etc. The company agreed to 
furnish waterto the city free at certain public places, 
and to furnish it to the citizens of the city at certain 
rates: Held, that it isnot only the right of the city 
authorities, under the contract between said parties, 
but it is their duty, to enforce the terms of the contract 
as to the quality of the water supplied, not only to the 
city for public purposes, but also to private citizens 
for private uses. — CITY OF WINFIELD V. WINFIELD 
WATER Co., Kan., 32 Pac. Rep. 663. 


78. MUNICIPAL ORDINANCES—Selling in Streets.—Rev. 
Ord. 1892, ch. 43, § 35, prohibiting public selling in the 
streets, is valid, andthe fact that an exception is made 
in case the seller has a permit from the superintendent 
of streets does not affect its validity. COMMONWEALTH 
v. ELLIS, Mass., 33 N. E. Rep. 651. 


79. MUTUAL BENEFIT INSURANCE — Beneficiaries. — A 
mutual insurance company cannot resist payment of a 
certificate on the ground that the designation of the 
beneficiary is invalid, where such designation was 
made in good faith, and the laws of the company 
provide that when the designated beneficiaries fail the 
benefit is to be paid to the heirs of the member.— 
SARGENT V. SUPREME LODGE KNIGHTS OF HONOR, Mass., 
33 N. E. Rep. 650. 

80. MUTUAL BENEFIT INSURANCE—Insolvency.—W here 
an assessment insurance company becomes insolvent, 
and its affairs are vested inthe superintendent of the 
insurance department, death losses must be paid pro 
rata from its assets, as required by Rev. St. 1889, § 5934, 
although an assessment for a particular loss had been 
made and collected, but not paid tothe beneficiary, 
prior to the insolvency.—ELLERBE V. UNITED MASONIC 
BEN. Ass’N, Mo., 21S. W. Rep. 848. 

81. MUTUAL BENEFIT SOCIETY—Beneficiaries.—Where 
a benefit society has prescribed by by-laws the form 
for changing the beneficiaries’ names in its certificates 
issued to members, that form must be pursued; other- 
wise no change can take place. — MASONIC MUT. LIFE 
AS8S8’N V. JONES, Penn., 26 Atl. Rep. 255. 

82. MUTUAL BENEFIT SOCIETY—Certificates.—A benefit 
society doing business in Pennsylvania, but organized 
in Illinois under a law providing that ‘‘associations 
which are intended to benefit widows, orphans, heirs, 
and devisees of deceased members thereof, and where 
no annual dues or premiums are required, and where 
the members shall receive no money as profits or 
otherwise, shall not be deemed insurance companies,” 
is not an insurance company under the laws of Penn- 





Sylvania, nor are its certificates, issued in Illinois, to 
members in Pennsylvania, contracts of insurance.— 
NORTHWESTERN MASONIC AID ASS’N V. JONES, Penn., 
26 Atl. Rep. 253. 

83, NEGLIGENCE.—In an action for personal injuries 
plaintiff cannot show as an element of damages that he 
was compelled to close his shop, and what the profits 
of his shop had been in the past, where the declaration 
does not count specially upon loss of profits.—SILSBY 
Vv. MICHIGAN CAR CO., Mich., 54 N. W. Rep. 761. 

84. NEGLIGENCE — Fires. —In an action to recover 
damages for burning plaintiff’s store by setting fire to 
rubbish on defendants’ premises in close proximity 
thereto, there was evidence that plaintiff knew there 
was fire in the rubbish two days before the injury, and 
also the day before; that two of plaintiff's employees, 
who slept in the store, observed the fire spreading on 
the morning ofthe injury, but no notice of that fact 
was given defendants by plaintiff or his employees: 
Held, that it was error to instruct the jury that there 
was no question of contributory negligence in the case. 
—RICHTER V. HARPER, Mich., 54 N. W. Rep. 768. 


85. NEGOTIABLE INSTRUMENTS — Note — Attorney’s 
Fees. — Where a notecontaining a stipulation for the 
payment of attorneys’ fees was placed, after maturity, 
with an attorney for collection, the payor is liable for 
the reasonable fees of such attorney, regardless of 
whether his services consisted of the prosecution of a 
suit for collection of the note, or of other professional 
services.—MONROE V. STASER, Ind., 33 N. E. Rep. 665. 


86. NEGOTIABLE INSTRUMENTS — Consideration. — A 
note payable to a named person or order, and indorsed 
by the payee, though under seal, and therefore not 
negotiable, according to the strict commercial law 
prevailing in Alabama, if made and indorsed for the 
accommodation ofa person not a party thereto, and 
by him put in circulation for value, is not without 
consideration as between the holder who paid value 
and the accommodation maker or indorser. The con- 
sideration which the parties contemplated when the 
note was executed and indorsed was realized, a con- 
sideration moving to the person intended to be 
accommodated being of as much efficacy as if it had 
moved directly to the accommodation maker or 
indorser.—FARRAR V. BANK OF NEW YORK, Ga., 1758. E. 
Rep. 87. 


87. NEGOTIABLE INSTRUMENTS—Indorsers.—A guaran- 
tor of the payment of a promissory note, payable at a 
chartered bank, is not an indorser, within the mean- 
ing of that provision of the constitution which author- 
izes suit against indorsers to be brought in the county 
ofthe residence of the maker. Consequently where 
suit was brought by the G Co. against B as principal 
and J & T as indorsers, in the county of B’s residence, 
J & T residing in another county, upon a promissory 
note, payable at a chartered bank, to plaintiff or 
order, signed by B, and having thereon the following, 
signed by J&T: ‘‘For a consideration not herein 
named, we guarantee the payment of this claim’ to 
the G Co.,—the declaration was demurrable for want 
of jurisdiction as to J& T, the guarantors. — GEISER 
MANUF’G CO. V. JONES, Ga., 17S. E. Rep. 81. 

88. NEW TRIAL—Conditions.—It is within the discre- 
tion of the trial court, after a verdict awarding 
excessive damages,to make an order denying a motion 
for a new trial on the condition that plaintiff will remit 
a certain part of the amount found by the jury.—DAvIs 
Vv. SOUTHERN Pac. Co., Cal., 32 Pac. Rep. 646. 

89. PARTITION—Costs—Attorneys’ Fees.—Rev. St. 1881, 
§ 1208, which declares that in partition suits ‘‘all costs 
and necessary expenses shall be awarded and enforced 
in favor of those entitled thereto against the partition- 
ers, in such proportion against each as the court may 
determine,” does not authorize the court to tax attor- 
neys’ fees as part of such expenses.—HUTTS V. MARTIN, 
Ind., 33 N. E. Rep. 676. 

90. PARTNERSHIP — Dissolution and Accounting. — 
Semi-annual settlements of partnership accounts, 
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made prior to dissolution, and entered in part by the 
complaining partner into the firm books, from original 
memoranda in his handwriting, will not be opened 
without proof of fraud or mistake, where each partner 
had equal opportunity of knowledge.—LEwIs Vv. LOPER, 
U.S. C. C. (Ohio), 54 Fed. Rep. 237. 

91. PARTNERSHIP—Notice of Dissolution.—As to those 
persons who have been in ignorance of the existence 
of a partnership, and, as a consequence, without 
knowledge of its membership, notice in any form of 
its dissolution is not essential. Generally speaking, a 
new customer with a partnership, without prior 
knowledge of it, orof whom it may have been com- 
posed, can hold only those who are actual members.— 
SWIGERT V. ASPDEN, Minn., 54 N. W. Rep. 738. 

92. PLEDGE OF WAREHOUSE RECEIPT. — Where a 
warehouse receipt states the owner of certain stored 
cotton, and a contract for its pledge, made by a factor, 
recites that the full value of the cotton has been ad- 
vanced by him, the pledgee, in receiving a transfer of 
the receipt, has notice of the true state of the account 
between the owner and the factor, and becomes the 
purchaser of only such claim against the cotton as 
the factor could assert. Such interest, acquired with 
such notice, is not such an interest as Code 1886, § 
1178, providing that any person to whom a warehouse 
receipt is transferred must be deemed the owner of 
the property therein specified, ‘‘so far as to give 
validity to any pledge, lien, or transfer,” intends to 
secure in an indorsee of such receipt — COMMERCIAL 
BANK OF SELMA V. LEE, Ala., 12 South. Rep. 572. 

98. PLEDGE OF WAREHOUSE RECEIP1S—Code, § 1175, 
provides that a warehouse receipt, on Which the 
words ‘‘Not negotiable” are not written may be trans- 
ferred by indorsement, and any person to whom the 
same is transferred must be deemed to be the owner 
of the property therein specified, so far as to give 
validity to any pledge or transfer made by such per- 
son: Held, that warehouse receipts are made nego- 
tiable only inthe sense that their regular transfer by 
indorsement has the effect of a manual delivery of the 
goods specified in them, and are not guaranties of 
title; and a factor, having stored cotton in a ware- 
house, and obtained receipts therefor, cannot by a 
transfer of the receipts make a pledgee’s title to the 
cotton superior to that of the owner.— COMMERCIAL 
BANK OF SELMA V. HurRT, Ala., 12South. Rep. 568. 


94. PUBLIC LaNnDs—Boundaries. — Where, owing to 
meandered lakes, but one-quarter corner post was es- 
tablished upon the ground on the boundaries lines 
of a certain section, which post wason the south line 
thereof, the division line between the southeast and 
the southwest quarters of said section must be ascer- 
tained by running a line due north from the quarter 
post to the meandered lake uponthe north side of the 
section.—BEARDSLEY V. CRANE, Minn., 54 N. W. Rep. 
740. 

%. PUBLIC LANDS.—A homestead entry operates as an 
appropriation of the land covered by it,and segregates 
this track from the mass of the public domain.— 
UNITED STATES V. TURNER, U. S.C. C. (Ala.), 54 Fed. 
Rep. 228. 

96. PUBLIC LANDS —Grant — Mineral Lands. — The 
Northern Pacific Railroad Company cannot maintain a 
suitin equity to quiet its title to certain lands within 


the limits of its grant, when patents have been 


issued to individuals for the lands as ‘‘mineral 
lands,” before the line of road was definitely fixed.— 
NORTHERN PACIFIC R. CO. Vv. CANNON, U. 8. C. C. of 
App., 54 Fed. Rep. 253. 

97. QUIETING TITLE—Tender.—W here plaintiff's intes- 
tate entered into possession of land which defendant’s 
ancestor contracted to convey to him, and defendants, 
by lapse of time, are precluded from recovering either 
the land or the purchase money, plaintiff cannot in- 
voke the aid of a court of equity to remove a cloud on 
his title by canceling whatever claims defendants may 
assert to the land without an offer to pay the unpaid 
purchase money and interest according to the con- 





tract made by his intestate —NOLAN V. SNODGRASS, 
Miss., 12 South. Rep. 583. 

98. RAILROAD— Changing Grade of Street.—A grant 
of astrip of land fora railroad right of way does not 
carry by implication a release of damages to property 
abutting ona street, not in existence when the road 
was built, which was caused by a change in the grade 
ot the railroad and the necessary extension of a fill 
upon the street beyond the limits of the right of way. 
—EGBERT V. LAKE SHORE & M. S. Ry. Co., Ind., 33 N. 
E. Rep. 653. 

99. RAILROAD COMPANY — Crossings — Contributory 
Negligence.—Rev. St. Ohio, §§ 3336, 3337, as amended 
May 13, 1886 (83 Ohio Laws, 153), provide that a loco- 
motive approaching a grade crossing must sound the 
whistle and ring the bell, and that a failure todo so 
shall render the company liable to any person injured 
by such neglect: Held, that the statute did not con- 
feraright of action upon the injured person unless 
the omission of the signals caused the injury, and 
that such person, if guilty of contributory negligence, 
could not recover.—HORN V. BALTIMORE & O. R. Co., 
U. 8. C. C. of App., 54 Rep. 301. 

100. RAILROAD COMPANY-—Street Railway.—In an ae- 
tion against a street-railway company for damages 
for the death ofa child about six years old, the evi- 
dence showed thatthe accident happened in a narrow 
street near a railroad depot; that the car which ran 
over deceased was waiting for passengers, when the 
mules hitched to the car became frightened, and ran 
up the street; that, about 50 yards from where the car 
started, deceased, who was running alongside of a coal 
cart, suddenly ran on the track, only a few feet in 
front of the mules; that the driver called to him to get 
out of the way, and attempted to stop the car, but 
could not do so in timeto avoid the accident: Held, 
that the company was not guilty of negligence.— 
TRUMBO’S ADM’R V. CITY STREET CAR CO., Va., 178. E. 
Rep. 124. 

101. REAL ESTATE AGENTS—Commissions. —In an ac- 
tion by a subagent against an agent for a share of the 
commissions on the sale of land, where the allegation 
of the complaint that the land owner paid defendant a 
certain amount as such commissions is not denied in 
the answer, it is error to admit evidence that the 
amount paid to defendant was not for services in sell- 
ing the land, but for other considerations.—RUSSELL 
v. ANDRAE, Wis., 54 N. W. Rep. 792. 

102. RES JUDICATA — Set-off.— The failure of a de 
fendant to plead aclaimin set-off does not estop him 
from afterwards bringing suit on such claim. — 
SEVENTH DAY ADVENTIST PUB. ASS’N V. FISHER, Mich., 
54.N. W. Rep. 759. 

103. RES JUDICATA — Trespass. — In trespass quare 
clausum against 8 and others it appeared that S re- 
moved the household goods of plaintiff from the prem- 
ises occupied by her at the request of his codefendants, 
who offered evidence of their title tothe premises. 
The pleadings of neither party alleged that S wasin 
fact the agent of his codefendants, and made the re- 
moval as such agent: Held, that a judgment in favor 
of 8 would be an adjudication of his trespass, but not of 
his agency in removing the gouds, and the consequent 
liability of the other defendants.—MARKS V. SULLIVAN, 
Utah, 32 Pac. Rep. 668. 

104. RIGHTS OF CITIZENS.—An office is a public em- 
ployment, and in the performance of its functions the 
citizen selected to represent the sovereign is in the ex- 
ercise of both a private right or privilege and public 
duty, and a conspiracy to hinder, oppress, and injure 
him in the discharge of such functions cannot be re- 
garded us directed solely against the official in his 
representative character, but must be considered as 
also against the citizen exercising or enjoying the 
right or privilege of accepting public. employment 
and engaging in the administration of its functions.— 
UNITED STATES V. PATRICK, U. 8. C. C. (Tenn.), 54 Fed. 
Rep. 338. 

105. SALE BY AGENT— Action for Price. — Plaintiff's 
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husband, having bought ice as agent for his wife, 
sold itto defendant through the agency of C, giving 
acontract of sale in his own name. For part of the 
purchase money still unpaid, he gave C an order on 
defendant which he afterwards revoked, notifying 
defendant notto pay C which it, however, did. The 
jury found specially that C did not part with value for 
the order: Held, that the fact that defendant paid C 
in ignorance that plaintiff was the principal in the 
transaction did not constitute a defense to her claim 
for the balance due on the ice.—LANCASTER V. KNICKER- 
BOCKER ICE Co., Penn., 26 Atl. Rep. 251. 

106. SAaLE—Contract to Repurchase.— Under a con- 
tract dated April 21, 1890, obligating the purchaser of 
bonds and stocks to hold them one year, and not to 
resell them without the seller’s consent, and binding 
the seller to repurchase them, at the option of the pur- 
chaser, ‘‘at the end of one year from the date of this 
contract,’ the year must be computed by excluding 
the day of the date, and as beginning April 22, 1890, 
and ending April 21, 1891; and hence the purchaser 
was bound to retain the bonds and stock in his pos- 
session during the whole of the latter day, and his op- 
tion to return them tothe seller did not become exer- 
cisable until April 22, 1891.—WELD v. BARKER, Penn., 
26 Atl. Rep. 239. 

107. SALE — Delivery. — Defendants agreed to pur- 
chase of plaintiffs lumber of certain grades, to be paid 
for when inspected at defendants’ docks. The lum- 
ber was graded at plaintiffs’ mill, and each grade was 
piled by itself onthe barge transporting it to the 
docks. The quantity of each grade was stated on the 
shipping bills, which were forwarded to defendants 
before the barges containing the lumber described 
therein were unloaded: Held, that defendants, by un- 
loading the lumber without inspection, drawing it to 
their yards, and piling it, became vested with the title 
thereto, and were liable for the price.—MCCLURE V. 
JEFFERSON, Wis., 54 N. W. Rep. 777. 

108, Stoppage in Transitu.—The true nature and ef- 
fect of the right of stoppage in transitu is not to re- 
scind the sale, but to enable the seller to enforce his 
lien for the price, and tothat end he is entitled to re- 
take possession, by suit if necessary, and he must then 
hold the goods until the expiration ofthe credit, so as 
to be able to deliver them on payment of the price.— 
SHEPPARD V. NEWHALL, U. &. C. C. of App., 54 Fed. 
Rep. 306, 

109. SCHOOLS — Location — Removal by Trustee. — 
Jomp. St. § 1885, relating to schools, provides thata 
board of trustees shall have power ‘‘(6) to build or re- 
move schoolhouses, and purchase or sell school lots, 
when the trustees may be directed by a vote of the 
district so to do:” Held, that such statute applies to 
the removal of the school, as well as ‘‘schoolhouses,” 
and the board of trustees had no authority to remove 
a school from the established schoolhouse of their 
district to another part of such district without direc 
tion so to do by a vote ofthe district.—STaTE Vv. MAR- 
SHALL, Mont., 32 Pac. Rep. 648. 

110, SCHOOL TEACHER—Term of Employment. —Pol. 
Code, § 1793, provides that school teachers, ‘‘when 
elected, shall be dismissed only for violation of the 
rules of the board of education, or for incompentcy, 
unprofessional or immoral conduct:”’ Held, that 
where a teacher was elected in 1886 ‘‘for the ensuing 
year,” and continued in her position for the two suc- 
ceeding years without further act of the board, she 
was not elected for life, subject to removal only for 
cause, but could be dismissed at the end of the year.— 
MARION V. BOARD OF EDUCATION, Colo., 32 Pac. Rep. 643. 

11l. STATUTE — Enactment — Emergency Clause. — 
The emergency clause to a legislative act, to be ef- 
fective, must be adopted by a vote of two-thirds of all 
the members elected to each house. If not so adopted, 
it shall be struck out before enrollment, even thouzh 
the bill be otherwise constitutionally passed.—IN RE 
EMERGENCY CLAUSE, Colo., 82 Pac. Rep. 647. 


112. TAXATION—Religious and Charitable Institutions. 





A publishing house incorporated as an arm of the 
Methodist Church, for the manufacture and distribu- 
tion of books, disseminating religious knowledge, and 
with the purpose that the produce of the house shall 
be appropriated to the benefit of superannuated 
preachers, is a religious and charitable institution, 
within article 2, § 28, of the constitution, and Act. 1889, 
ch. 96, §2, subsec. 2, and is not, therefore, subject to 
taxation, with respect to property used exclusively 
for the purpose of its creation.—BOOK AGENTS V. HIN- 
TON, Tenn., 218. W. Rep. 321. 

113. Towns—Change of Streets Grades.—Where an 
incorporated town changes the established grade of 
one of its streets, it is not liable for injuries to abut- 
ting property caused thereby, there being no statute 
which creates such liability ; for Rev. St. 1881,§ 3073, pro- 
viding that a city shall not change the grade of a street 
without first assessing the damages, does not relate 
to incorporated towns, and sections 3367-3369 and 
Elliot’s Supp. 1889, § 826, authorizing trustees of such 
towns to lay out new streets, and grade and improve 
those already laid out, impose no liability for dam- 
ages caused by such changes.—BAKER V. TOWN OF 
SHOALS, Ind., 33 N. E. Rep. 664. 


114. Towns—Surface Water—Change of Grade o 
Way.—A town may change the grade of a highway 
within its limits so that the surface water falling on 
such highway is diverted from its usual course with- 
out incuring liability to the owner of adjacent land 
on which such surface water flows when so diverted. 
—CHAMPION V. TOWN OF GRANDON, Wis., 54 N, W. Rep. 
775. 

115. TRIAL—Jury — Exemption. — A dentist is both 
within the letter and reason of Rev. St. 1889, § 6062, 
which exempts from jury duty ‘‘pratitioners of med- 
icine,” and which was first enacted in the territorial 
days, before the functions of the doctor had been 
specialized.—STATE FLICKINGER V. FISHER, Mo., 21S. 
W. Rep. 446. 


116. VENDOR AND VENDEE—Bona Fide Puchasers.— 
Where a purchaser takes only a bond for titles from his 
vendor, and leaves the latter in possession as his 
tenant, asubsequent bona fide purchaser for value from 
the same vendor, who takes a conveyance without 
any notice of the tenancy, or of the previous bond for 
titles, or of any right or equity inthe first purchaser, 
acquires the titles paramount. — ARNOLD V. BARNETT, 
Ga., 178. E. Rep. 91. 

117. WILLS.—Where the petition for an issue devisavit 
vel non alleges that petitioner is son and heir at law of 
testator, and the answer thereto denies the relationship, 
or any interest therein, of petitioner, and asks an 
issue in the first instance to determine petitioner's 
interest, itis error to deny the latter issue and grant 
the former, for, if petitioner fails to maintain his 
alleged interest, he is not entitled to maintain his 
petition.—IN RE ROGERS’ ESTATE, Penn., 26 Atl. Rep. 
225. 

118. WILLS.—Where personal property, belonging to 
atestator’s estate is within this State to be adminis- 
tered, the will may be proved here, though the testa- 
tor, at his death, was domiciled in another State, and 
the will has not been proved there. — IN RE GORDON’S 
WILL, N. J., 26 Atl. Rep. 268. 

119. WITNESS —Transactions with Decedent.—Under 
Rev. St. § 498, providing that in suits in which an 
administrator is a party, involving matters which 
occurred during decedent’s life-time, a party to the 
issue, whose interest is adverse tothe estate, cannot 
testify as to such matters against such estate, where a 
judgment may be rendered for or against the estate, a 
defendant in an action on a note by an administrator, 
who sets up payment asa defense, and introduces a 
receipt purporting to be signed by decedent, is not 
competent to prove that the signature was genuine, 
and therefore cannot testify that the handwriting in a 
letter shown him was the genuine handwriting of 
decedent.—MERRITT V. SHAw, Ind., 33 N. E. Rep. 657. 
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